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Imam al-Quduri 


The eminent jurist of Baghdad, the Imam Abu l-Husayn Ahmad ibn 
Muhammad ibn Ahmad ibn Ja far ibn Hamdan (may Allah have mercy on 
him,) famously known as Al-Qudürif, was born in the year 362 AH 973 CE ina 
family of learning and piety. 


He studied fiqh (Islamic jurisprudence) under Abü ‘Abdullah Muhammad ibn 
Yahya al-Jurjani who was the student of Imam Abt Bakr al-Razi. Among the 
jurists that learned fiqh at his hands was Abü al-Nasr Ahmad ibn Muhammad 
al-Aqta". 


He narrated hadith from Muhammad ibn ‘Ali ibn Suvvayd al-Mu”addib and 
“Ubaydullah ibn Muhammad al-Hawshabi. The chief justice (qadi al-qudat) 
Abu “Abdullah al-Damaghani narrated hadith from him, and so did al-Khatib 
al-Baghdadi. 


Imam al-Qudüri distinguished himself in fiqh due to his intelligence. He went 
on to become the leader of the Hanafi scholars in Iraq and rose amongst 
them in status and fame. He was from the Ashab al-Tarjih i.e. jurists who 
analysed the strength of differing verdicts in the school and were qualified 
to give preference to one over the other. 


He was well-spoken in his views with a bold tongue and was constant in 
reciting the Qur'an. 


The Imam passed away on Monday, the fifteenth of Rajab 428 AH. He was 
buried soon after in his home and was later moved to a cemetery in Al- 


* Some say that Al-Qudiri is ascribed to one of the outlying towns of Baghdad called 
Qudir. Others are of the view that he is ascribed to his family profession which was 
the selling of pots (from the Arabic word for pot qidr pl. qudür). 
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Mansur Street, where he was laid to rest beside the Hanafi jurist Abü Bakr 
al-Khawarizmi.’ 


? Al-favvahir al-Mudi a pg. 247-250, 1993, Hair Publishers, Giza. 


MUKHTASAR AL-QUDURI 5 


The Mukhtasar 


Mukhtasar, in Islamic jurisprudential literature, refers to a concise handbook 
of legal treatises, characterized by neatness and clarity. Mukhtasars 
originated during the Abbasid caliphate and were created as a method to 
facilitate the quick training of legal scholars without the repetitiveness of 
lengthy volumes. They later evolved into a mode of access to the 
fundamentals of Islamic law for the educated layperson.’ 


This brief work of Imam al-Qudüri, known as Al-Mukhtasar and commonly 
referred to within the Hanafi school as Al-Kitab (the Book), is one of the most 
widely accepted Hanafi texts used for the study of the school up to this day. 


Imam al-Marghinani, one of the great jurists of the Hanafi School and the 
author of the famous and widely acclaimed Al-Hidaya, described the book of 
al-Qudüri as the “most beautiful book in the most concise form.” 


Imam al-Kafawi, Imam al-Qurashi and others have described it as the 
"blessed mukhtasar." 


The author of Misbah Anwar al-Ad' iyah writes: 


“The Hanafis would seek blessing by reading Mukhtasar al-Qudüri 
during times of plague, for it is a blessed book. Whoever memorizes 
it will be safe from poverty, to the extent that it is said: Whoever 
studies it under a righteous teacher, and supplicates upon its 
completion that he be showered with blessings, will become the 
owner of the number of dirhams equal to the number of legal cases 
(masa il) the book covers - and according to a commentator of al- 
Majma , the book covers 12,000 legal cases.” 


>John Esposito, The Oxford Dictionary of Islam, Oxford University Press 2003 
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The author, Imam al-Qudiri, arranged the book into 63 chapters - beginning 
with the chapters concerning acts of worship (commencing with the chapter 
on purity) and ending with the chapter on inheritance. This commentary, 
however, only includes the chapters on commercial transactions (kitab al- 
buyü ). 


Numerous commentaries have been written on the Mukhtasar, the most 
famous among them being al-Jawhara al-Nayyira of  al-Haddadi, 
Khulasa al-Dala il of Husam al-Din al-Razi, Zad al-Fuqaha’ of al-Isbijabi and Al- 
Lubab fi Sharh al-Kitab* of Al-Maydani - who was a student of the great 
Hanafi jurist ibn “Abidin  al-Shami. The author of  Kashf 
al-Zunin has mentioned many others. Ibn ‘Abidin himself in his Radd 
al-Muhtar also makes direct or indirect references to a number of other 
commentaries. 


“This Arabic commentary is commonly available nowadays and has recently (in 
2010) been published by Dar al-Bashair Al-Islamiyya in six volumes edited by Dr. 
Sai'd Bakdash. The first volume of this edition contains a detailed introduction to 
the commentary as well as the Mukhtasar itself and is highly recommended for a 
student to read. 
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Preface 


The intention in compiling this brief commentary on the section of 
commercial law (Kitab al-Buyü") from the Mukhtasar of Imam al-Qudüri is to 
assist the novice in understanding the various fiqhi terminologies and 
concepts in the manner laid down by the classical authors on Hanafi 
jurisprudence. A firm grasp of these fundamental concepts in the initial 
years of study will lay a solid foundation for a student to later build upon in 
more detailed books and also when applying his mind to contemporary 
issues of commercial law. 


I have attempted to convey the explanation of the masa il and indicate the 
background reasoning in a simple manner without excessive reference to 
technical jurisprudential terminology, generally used by Arabic 
commentators, leaving this for the student to discover directly from these 
commentaries themselves or in later studies. 


Technical discussions relating to the difference of opinions amongst the 
mujtahid jurists, within and without the Hanafi School, and textual evidence 
and arguments for and against such views have been avoided since these are 
not of immediate relevance to the beginner. In addition where differences of 
opinion amongst the Hanafi scholars are mentioned in the text or the 
commentary, generally no attempt has been made to identify the mufta bihi 
view in the school. For this a qualified Mufti should be consulted. 


I have also avoided a detailed explanation of contemporary adapted 
applications of some commercial concepts (such as Murabaha in Islamic 
Finance) as these are structured arrangements that consist of various 
transactions associated to achieve a specific purpose, and may confuse the 
student as to the actual intent of such transactions in their classical form. 
However, I have sometimes made brief reference to some of these for 
purposes of awareness and correlation. 
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With respect to the text it must be noted that due to the numerous editions 
of the Mukhtasar that are available, which often differ from one another, I 
decided to use the text that was used in the Maktaba ‘Umariyya edition of 
Al-Lubab edited by Bashshar Bakri as this was generally in line with the 
copies that are used for teaching purposes at Dar al- Ulüm institutions. 


When translating the Arabic text I have attempted to remain as close to the 
source as possible, so as to assist the student in unravelling the Arabic 
syntax. In doing so the fluency of the English is sometimes compromised. 


In compiling the footnotes no direct references have been indicated except 
occasionally. The reader is to note that generally the sources consulted were 
the Al-Hidaya of al-Marghinani and its various commentaries with particular 
reference to Al-‘Inaya of al-Babarti as well as the Al-Lubab of al-Maydani. Any 
further clarity or verification of the points made in the notes may be 
obtained from these sources unless otherwise indicated. 


I am grateful to Mawlana Abdul Azeem Khan (CA) for having revised the text 
and commentary and for his valuable input and suggestions at the revision 
stage. 


May Allah grant us the true understanding of religion and enable us to apply 
it correctly. 


Fahim Hoosen 


Durban, South Africa 
January 2016 / Rabi‘ al-Awwal 1437 
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Note on Transliteration 


The transliteration of Arabic words generally follows the International 
Journal of Middle East Studies (IJMES) system with the use of aw and ai for 
diphthongs instead of au and ai. 


Diacritical dots are used to mark the emphatic consonants (.-,--5-5) as well 


The Arabic letters (c.-3-¢-.s-) are represented in Latin letters with the famil- 
iar simplified spelling th, dh, kh, sh and gh. 


The Arabic tà' marbüta is rendered a not ah. 
The nisba ending is rendered -iyya in Arabic (e.g., misriyya). 
The initial hamza is always dropped. 


The definite article al- is lowercase everywhere, except when the first word 
of a sentence. 


Please refer to the transliteration key on the next page for quick reference. 
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wan 


S. 6 & 
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Transliteration Key 


a bt 
b bz 
t d 

th & gh 
j à f 
h à 

: Sk 
d Jd 
d 

h .. 
r o n 
z əh 
S 9 w,aw,ü 


n 

> 
6 
* 
E 

"S 
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Cond] GUS 


The Book of Commercial Transactions 


əlli Bab DİS 13) Ugillg Glee o sien all 


A sale? shall be contracted by means of offer and acceptance in the past 
tense. 


0d) eL ölə pale! ğ LS eld ol )GaJ6 SVE el oasis sol caesi I5] 
Geel las Sg (3 gələli gə el loguls 
When one of the two contracting parties makes an offer of sale’ the other 
shall have the option to either accept (it) in that contractual session (majlis) 


or reject it. If anyone of the two parties leaves the majlis? before the 
acceptance (is made) the offer shall become void. 


” A sale is defined in Shari‘a as the “exchange of one item of value for another item 
of value by mutual consent.’ 

“The restriction of the offer and acceptance to the past tense (madi) is for the 
avoidance of doubt in the Arabic language as the mudari” verb could refer to either 
the present or future tense. The key principle is that the words must clearly 
indicate the intention of the parties to contract the sale by mutual consent at the 
present time. Thus a sale can also be contracted by the mutual exchange of items, 
known as ta ati, without the use of words. 

’ The offer may be made by either the seller or the purchaser. 

*This applies when he terminates the contractual session even if he does not 
physically leave that place. 
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4:5) eue gl us Ge V] Logie dels) Jl Vo zed! e Uguill leu ear 1315 


Once the offer and acceptance take place the sale shall be binding and 
neither party shall have any option (of cancellation) except in cases of 
defect or non-sight.’ 


ul jlge à Ulo d xo gl gözə V JI slab! gəlşeSiş 
ddalle yazlı 239 s. 0955 ol V] quas V “alleli GUI 
There is no need to be aware of the quantity of items of exchange that are 
pointed out for the sale to be valid. However, if the price to be paid is not 


pointed out, its quantity and description must be known for the sale to be 
valid." 


Loglee Je! OWS I3] Jer$os Jio Gab el 3şsəə 


A sale may be concluded for a cash or deferred price" as long as the due date 
of payment is clearly known. 


? Refer to the later chapters on the Option of Defect, Option of Stipulation and On 
Sight Option. 

? Ambiguity (jahala) that has the potential to lead to dispute will invalidate the sale 
e.g. ambiguity with regards to the purchase price of the item of sale. 

"As long as the price of the item is fixed when the sale is concluded, it is also valid 
to offer a different price for payment in cash as opposed to deferred payment. 
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áÀLi s şəli CHS là wd! as WE ue OS z4JI ğ Goll GİBİ as 
Losol gue öl V] wuld Jl 


If the price in a sale is unqualified it shall (automatically) default to the 
prevalent currency of that place." However, if there are different currencies 
(in circulation) the sale shall be invalid unless one (currency) is clearly 
specified. 


olide 3,5) V dines sÜbis “öylə şi áblSs girls plebll ae sous 
ö)laAs S)21 V Aus sro Ö3şə9 


The sale of wheat" and other grain may take place by measure of volume or 
by estimation." The sale may also take place by measure of a specified 
container, the volume of which is not known, or by the weight of a specified 
stone, the weight of which is not known. 


daz ül ue als 343 8 gəl jle ors 248 US elxb öyə EL as 
lil;à$ dla gous öl 3) 


If a person sells a heap of wheat "every qafiz? for one dirham" the sale shall 
be valid in (only) one” qafiz according to Imam Abi Hanifa unless the total 
number of gafiz’s are stated." 


? For e.g. If a person sells an item for 'ten' in South Africa without specifying the 
currency, it will default to ten South African rands. 


S The Arabic word ta ‘am (lit. food) has been translated as ‘wheat’ having regard to 
the usage of the term in the period of the author. (Al-Lubab) 

“ Mujazafa refers to a sale by estimation in which the volume or weight of the item 
sold is not known. It is valid to sell wheat and other grain in this manner as long as 
it is not sold in exchange for the same genus (e.g. wheat in exchange of wheat), in 
which case the quantity must be the same. 

5 Qafiz is a dry measure of volume equivalent to 12 sa‘ which is 40.344 litres or 39138 
grams of wheat. (Mu jam Lughat al-Fuqahà ) 
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ác) bi gb Ge WSs Yao (3 dud a oad ölü US ee ahd pb əş 
GLE UI daz es b9 ea Els US 

If a person sells a flock of sheep “every sheep for one dirham” the sale of the 

entire flock shall be invalid.”* Likewise, if a person sells a piece of cloth? by 


measure of length, “every cubit (dhira') for one dirham,” but does not state 
the total number of cubits.? 


Asli GALLI IT UST Lasregd ajo dle 344 ils lil le pls x0 gli Gas 
sul cand eld ölə Gall! yo diiacy 35751] JS] eli öl 
BW dob JB jS] laa s dls 
If a person purchases a heap of wheat with the stipulation that it is one 


hundred qafiz for one hundred dirhams and thereafter finds it less, the 
purchaser shall have the option of either taking the wheat that is present 


16 Since the total number of qafizs in the heap is not known the total price is 
therefore ambiguous (majhül). This ambiguity (jahala) invalidates the sale of the 
entire heap. However because the price of one qafiz is known, the sale is valid in one 
qafız only. The purchaser, however, has an option of not proceeding with the sale of 
the one qafiz due to the breakup of the transaction (tafarruq al-safqa). 

" Once the total number of qafiz”s are stated, the ambiguity is removed and the sale 
will become valid if this is done in the same contractual session. Likewise if the heap 
is measured in the same contractual session the sale will become valid as the 
ambiguity has been removed. Nevertheless, the purchaser in both instances shall 
have the option of not proceeding with the sale. 


?? The reason for the invalidity of this transaction is that the total number of sheep 
and the price payable are both ambiguous. The sale will not be valid even in one 
sheep due to the fact that sheep differ from one another unlike wheat (in the 
previous case.) 

19 This refers to a piece or roll of cloth that cannot be cut e.g. a rug or mat. 

? The ambiguity in the total number of cubits as well as the price payable 
invalidates the sale. The sale will not even be valid in one cubit as the cloth cannot 
be cut. 
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for its proportion of the price" or cancelling the sale. If he finds the wheat 
to be more (than one hundred qafiz) the extra (wheat) shall be the seller's." 


dle lə dile İşİ (e Lay! gl eal 8 sn gə3l B xe al e Lgi GRE! Ges 
ölə $3 elə ölə Gal lacy Lodsd eld öl iksi şal 8l loses ayo 
SLU sls Vo sito) şa olo GU ELL! yo 3S] Losey 


If a person purchases a piece of cloth with the stipulation that it is ten cubits 
for ten dirhams, or land with the stipulation that it is one hundred cubits for 
one hundred dirhams, and thereafter finds it less, the purchaser shall have 
the option of either taking it for the full price” or leaving it (i.e. not 
proceeding with the sale.) If he finds it to be more than the stated length the 
extra shall be for the purchaser” without any option for the seller. 


949 dab Lote gd pays eld US e» dle Elyd dle il ule Sax JE ölə 
(4 OWS 5.451) Loses ölə WS 5 elə ölə Goll Go İşzasə Leds] elə ol shsdb 
gədl gud clo ölə eae Ebd US areal Js] lə öl kəsib 


If the seller said, ‘I sell it to you with the stipulation that it is one hundred 
cubits for one hundred dirhams, every cubit for one dirham,’ and it is 
thereafter found to be less, the purchaser shall have the option of either 
taking it for the proportionate price or leaving it. If it is found to be more, 


? Since wheat is an item that is sold by quantity i.e. measure of volume (e.g. qafiz) 
the price will decrease in proportion to the quantum of wheat present. 

? The sale was concluded for a specific quantity, i.e. one hundred gafiz only, and 
thus the extra will have to be returned. 


? A piece of cloth (e.g. a rug) is not sold by quantity, unlike wheat. The mention of 
length in the transaction is merely to provide a description of the cloth and the 
price will not decrease if this description is not met. Instead, the purchaser will be 
given the option not to proceed with the sale. The same applies to land. 

“Since the sale was concluded on the whole cloth and not a specific quantity 
(thereof) the extra length will be included in the sale. 
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the purchaser shall have the option of taking the entire (land), every cubit 
for one dirham, or cancelling the sale.” 


Lyd le Udo Layl gb Gog dou b ölə zl à Lalə 15-ə blo gb Gas 
drouth Yİ II ge ğ gəəil Ud Vo dou £ ölə 


If a person sells a property, the building on it shall be included in the sale 
even if he does not specifically mention it.” If a person sells land, whatever 
is on it” shall be included in the sale even if he does not specifically mention 
the same. Crops shall not be included in the sale of land unless specifically 
mentioned.” 


* The original principle is that the mention of length is merely a description rather 
than a specific quantitative measurement. However, by the seller’s addition of the 
terms ‘every cubit for one dirham’ this is changed to a sale of a specified quantity as 
per the intent of the seller. The price will therefore decrease or increase in 
proportion to the quantum of length. The purchaser, nevertheless, is given an 
option as 
he will have to either settle for less than what he initially set out to purchase 
(tafarruq al-safqa) or he will have to pay more than he initially intended. 

?6 Anything that is attached to the item of sale permanently, or is understood in 
common usage to be included in the word used for the item of sale (e.g. the word dar 
[property] in Arabic includes the land and the building), will be included in the sale 
by default and does not require specific mention in the contract. 

?7 This refers to the date-palms or trees that are on the land as these are attached to it 
permanently. 

? Since crops are not attached to the land permanently, nor are they understood to 
be included in the word 'land', they will not be included in the sale of land without 
specific mention. 
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If a person sells a date-palm or (other) tree on which there are fruit, the 
fruit shall be the seller’s unless the purchaser stipulates them.” The seller 
shall be instructed to cut the fruit and hand over the item of sale.” 

If a person sells fruit, whether they are suitable for consumption or not, the 
sale shall be valid” and the purchaser must cut the fruit immediately. If the 
purchaser stipulates (in the sale contract) that the fruit will remain on the 
tree the sale shall be invalid (fasid.)” 


da glee SU ji EST] T 5,6 gen ol əzə S 


It shall not be valid? to sell fruit and exclude a specified number of ratis. 


t à eS hia 3 diss] Çə 9229 


The sale of wheat in its ear and beans in their pods shall be valid.” 


?'The same principle applies here since the fruit are not attached to the tree 
permanently, nor are they understood to be included in the word ‘tree’. 

? ie. the tree 

?' The validity of the sale is based on the fact that such fruit is deemed an item of 
value (mal mutaqawwim) as it may be utilized immediately or in the future. 

? The stipulation that the fruit remain on the tree is invalid as it is a 'condition that 
the contract does not demand.' In addition there is benefit for one of the 
contracting parties (viz. the purchaser) in this stipulation. However if the fruit are 
sold without such stipulation, and thereafter the seller allows the purchaser to 
leave the fruit on the tree for a period (e.g. until the fruit ripen) this will be valid. 

? The reason for this not being valid is that the quantity of the remainder of the 
fruit, after the exclusion, which is in effect the actual subject matter of the sale, is 
not known. 

* Ratl or ritl is a measure of weight equivalent to 407,5 grams (Mu jam Lughat al- 
Fuqahà ). 

5 Although the wheat or beans are concealed the sale shall be valid and the 
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lyase} ssla mall ğ a» blə EL Gas 
The keys to the locks” shall be included in the sale of a property. 


GU de Goll ol ely BWI Ue Goll 4865 JUSJI 52s 


The seller shall be liable for the fees payable to the measurer (of the goods 
sold) and to the examiner of the amount paid.” The purchaser shall be liable 
for the fees payable to the one who weighs the amount paid.” 


zəlil elu asl ud go 1918 Vol əsil ado! gəli LB yadı dele gl Ges 
(zə Lol log) a3 Gat: Ld gf dels dai gl a5 


If a person sells goods in exchange for money the purchaser shall be 
instructed to hand over the money (payable) first. Once he hands over the 
money the seller shall be instructed to hand over the goods.” If goods are 
sold in exchange for goods, or money in exchange for money”, the parties 
shall be instructed to make a simultaneous handover. 


purchaser will be granted the on sight option when he sees it. 

56 Locks that are permanently attached to the property, as well as the keys to these 
locks without which the locks are unusable, will be included in the sale of a 
property without specific mention of the same in the contract of sale. 

? Since it is the seller's responsibility to hand over the goods sold to the purchaser 
in the correct quantity he will be liable for the fees payable for measuring out this 
quantity. Likewise the seller will be liable for any fees payable to any person that is 
hired to verify the quality of the coins handed over by the purchaser in exchange 
for those goods. 

? Since it is the purchaser's responsibility to hand over the price payable in the 
correct quantity he will be liable for the fees payable for weighing out this quantity. 
? The juristic principle is that *noney does not become specific in a sale transaction' 
until it is handed over. Thus, upon the conclusion of the sale by means of a valid 
offer and acceptance only the defined goods, which form the subject matter of the 
sale, become specific and the purchaser's right is linked to those goods. In order to 
ensure parity of specification the money will therefore have to be handed over first. 
^? E.g. in a currency exchange (şarf) transaction. 
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dəyil he ob 
Chapter: Option of Stipulation” 


JS] əvə Vo İşişə bod Pll 2336 Ləli logls gəliş GLW aw! à lz bil she 
(sow l5] 392a AU) lao) darreg Aw) gil Us AU! dası) dain ül ic WS Go 
da şlszə bo 
It shall be valid for the seller and the purchaser to stipulate an option (of 
cancellation) in a sale.” This option shall be for three days or less. An option 
for more than that (period of three days) shall not be valid according to 


Imam Abii Hanifa." According to Imam Abi Yusuf and Imam Muhammad it 
shall be valid as long as the period is clearly specified. 


AaB dind oy (à AGS orth! aa 518 de Go mel gə zie lt! Les 
daz gl wis Sle V spit ol Y zəlil ella ə zəli god gie V ull lds 
cus ddd ol elUSş Gob ella ous ğ elle lb dle Gades all aac) 


If the seller has the option, the item of sale shall not leave his ownership. 
Thus, if the purchaser takes delivery of the item and it is destroyed in his 
possession he shall be liable for its value.” If the purchaser has the option, 


“The ‘option of stipulation’ or the ‘stipulated option’ is known as such because it 
arises as a result of a stipulation within the sale contract that the purchaser or the 
seller has the option to cancel the contract within a specified period of time. 

2 This option may be included in the sale contract or maybe granted shortly 
thereafter. 

“Imam Abi Hanifa restricts this period to three days on the basis of the hadith to 
that effect since stipulating such an option is, in principle, contrary to the binding 
nature of the contract of sale. However since it has been allowed based on the 
hadith it will be restricted to the case defined in the source text. 

^ Since the item remained in the ownership of the seller and the destruction 
occurred in the purchaser's possession, the sale will fall away and the purchaser will 
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the item of sale shall leave the ownership of the seller but the purchaser 
shall not acquire ownership of the same according to Imam Abu Hanifa. 
According to Imam Abu Yusuf and Imam Muhammad the purchaser shall 
acquire ownership of the item. Thus, if the item is destroyed in the 
purchaser’s possession he shall be liable for the purchase price.” The same 
law shall apply if a defect comes into the item", 


bəhər ps ojlel GIS open öl alş Lod! Baa 3 duds öl ald Lod! al Jo S Gos 
[pole ASİ ass I Yİ ooa $ ee Uy Jie qələ 


The person for whom the option was stipulated may cancel the transaction 
within the option period or approve the transaction. If he approves the 
transaction in the absence of the other person it shall be valid.” If he 
cancels it shall not be valid unless the other person is present.” 


4359 J] Late b9 obs Shs yüsil al s cob İş 


In the event of the demise of the party that has the option, the option shall 
become void and shall not devolve to his heirs.” 


be liable for the market value (qima) of the item instead of the purchase price 
agreed to between the parties. 

^ Since the item is now destroyed it is no longer possible for the purchaser to 
exercise his option of cancellation. The sale thus remains in effect and the purchase 
price is due and payable. 

“6 If a permanent defect comes into the item when it is in the purchaser’s possession 
he will no longer be able to exercise his option to cancel and will have to pay the 
purchase price. 

“7 It is not necessary to notify the counterparty for the authorization to be valid. 

* Cancellation will only be valid if the other party is notified of the same within the 
option period. 

? The sale becomes binding upon the demise of the person in whose favour this 
option was stipulated because an option is deemed to be the mere exercising of 
choice - as opposed to an asset or right - and therefore cannot be passed on by way 
of succession. 
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If a person sells a slave with the stipulation that he is a baker or a scribe and 
he is (discovered to be) otherwise, the purchaser shall have the option of 
either retaining the slave for the full purchase price? or cancelling the sale. 


°° Should the purchaser decide to retain the slave he will be liable for the full 
purchase price, because the price of an item does not change if the item's 
description is not met. The purchaser, however, does have the option to cancel the 
transaction as the item does not meet the description specified in the contract. This 
is known as khiyar al-wasf. 
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If a person purchases an item that he has not seen” the sale shall be valid.” 
Upon seeing the item he shall be granted the option of either taking it or 
returning it.” 
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If a person sells an item that he has not seen” he shall not have an option.” 
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If a person sees the top of a pile (of wheat), or the outer part of a folded 
garment, or the face of a slave-girl, or the face and rump of a riding animal 


> Eg. A person purchases a garment that is within a box and he does not have sight 
of the garment at the time of the purchase. 

? The ambiguity (jahala), on account of the purchaser's having not seen the item, 
does not lead to dispute as the Shari‘a grants the purchaser the option to cancel. 
The sale is therefore valid. 

55 After seeing the item the purchaser must exercise the option to either keep it for 
the agreed price or return it. The option to cancel will remain indefinitely until he 
makes this decision or there is indication of his intention to keep the item e.g. he 
offers the item for sale. 

* E.g. A person sells an item that he inherited without having had sight of the item 
at the time of concluding the sale. 

5 The option to cancel a sale contract on account of not having seen the item of sale 
only applies to the purchaser as mentioned in the hadith. This option is not granted 
to the seller. 
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he shall not be granted an option.” If he sees the courtyard of a house he 
shall not be granted an option even though he did not see the rooms." 
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The sale and purchase concluded by a blind person shall be valid. When he 
purchases he shall be granted the option (to cancel.) This option shall lapse 
upon his touching the item of sale, if it can be known through touch, or his 
smelling it, if it can be known through smell, or his tasting it, if it can be 
known through taste. In (the purchase of) property his option shall only 
lapse when the property is described to him.” 


°° The purpose of granting the purchaser the on sight option is to ensure that his 
consent for the transaction is attained after his having acquired sufficient 
information regarding the item of sale. It is not necessary for the purchaser to see 
the entire item of sale in order to gain knowledge of it. Seeing part of the item of 
sale can also suffice if knowledge of the main purpose of the item is attained. 

97 The view of Imam Zufar, a student of Imam Abt Hanifa, as well as later scholars of 
the Hanafi School of Islamic jurisprudence is that this applied only in the era of the 
earlier Hanafi scholars since the practice in those days was to build rooms within 
houses in an identical manner. In the time of later scholars (like nowadays) this is 
most certainly not the case, and thus the purchaser will be granted the option to 
cancel the sale upon seeing the rooms within the house if he had not seen them 
prior to that. (Al-Hidaya) 

* Knowledge of the item of sale, in some instances takes place in ways other than 
sight. Thus, the appropriate manner of gaining knowledge of the item will apply for 
different items for both a seeing and a blind person. However where sight is 
required for knowledge this will need to be replaced by description in the case of a 
blind person. 
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If a person sells someone else’s item without his permission” the owner 
shall have the option of either approving or cancelling the sale. The right to 
approve the sale shall only apply if the subject matter of the sale is in 
existence and the status of the contracting parties has not changed.” 
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If a person sees (only) one of two garments and then purchases them both, 
he shall be allowed to return both the garments upon seeing the second 


one.” 
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If a person passes away whilst having the on sight option, his option shall 
become void.” 


? Such a person is termed a fudüli. 

60 1f the subject matter of the sale was destroyed or one of the contracting parties 
has passed away it will not be possible to ratify the sale. 

“1 Since the sale took place for two garments that are different from each other, the 
sight of one does not give the purchaser sufficient knowledge of the full subject 
matter of the sale. He therefore retains the option to cancel. If he decides to cancel 
upon seeing the second garment, he will not be allowed to return only one garment 
as this will lead to tafriq al-safqa (i.e. the seller's being compelled to split the 
transaction) before the sale was complete. 

? As in the case of khiyar al-shart (the option of stipulation) discussed in the 
previous chapter, khiyar al-ru ya (the on sight option) also becomes void upon 
demise and does not devolve upon the heirs. 
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If a person sees an item and thereafter purchases it after a period of time”, 
he shall not be granted an option if the description of the item has not 
changed. If he finds that (the description of) the item has changed he shall 
be granted an option. 


$ i.e, knowing that he had seen it previously. 
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If the purchaser discovers a defect^ in the item of sale he shall have the 
option of either of keeping the item for the full (agreed) purchase price or 
returning it.” He shall not have the right to retain the item and claim 
damages.” 


Laat 983 ələsil Bale ğ Gel oa caes] le JSs 


Anything that results in a reduction in the price (of the item) as per 
common trade practice shall be considered a defect.” 


“This refers to a defect that was in the item prior to the sale and which the 
purchaser was not aware of at the time of the sale. 

65 He is granted the option of returning the item because a sale without qualification 
demands by default that the item of sale be free of defect. 

66 The absence of the ‘free from defect’ attribute in the item of sale, although a 
requirement of an unqualified sale, will not result in a reduction in the sale price 
since the price of an item does not change if the item's description is not met. 

7 Anything that causes a decrease in the worth or value of an item is deemed a 
defect. This decrease is denoted by a reduction in the price of the item in normal 
trade practice. 
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Running away, urinating in the bed and stealing shall be (deemed) defects in 
a minor slave until maturity. When he becomes mature these shall no longer 
be (deemed) defects unless they recur after maturity.” 
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An offensive odour emanating from the mouth or armpits are (deemed) 
defects in a slave-girl® but are not (deemed) defects in a male slave unless it 
is on account of an ailment. 
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(Commission of) zinà (fornication) and (being) a child of zina are (deemed) 
defects in a slave-girl but not in a male slave.” 


65 Since the underlying cause for these defects differs in a minor and an adult they 
are regarded to be different defects. Thus the defect has to be found both by the 
seller and purchaser at the same stage i.e. as a minor or after maturity. 

$ The presence of such an offensive odour in a slave-girl may have an impact on one 
of the purchaser's objectives for acquiring her viz. sexual intercourse. This does not 
apply in the case of a male slave, whose main function is to work and serve the 
master. However, if the odour is caused by an underlying ailment or is excessively 
offensive it will be deemed a defect in a male slave as well. 

? The existence of such defects impacts on one of the main objectives of acquiring a 
slave-girl viz. to procreate. Generally, a man would not approve of the mother of his 
child being an unchaste woman. Likewise a woman who is herself a child of 
fornication is generally not regarded as suitable to be a mother as this will tarnish 
the child's reputation. The commission of zina shall also be deemed a defect in a 
male slave if it occurs so frequently that it impacts on the master's taking service 
from him. 
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If a new defect occurs (in the item of sale) whilst it is in the possession of the 
purchaser, and thereafter the purchaser discovers a defect that was there 
whilst (it was) in the possession of the seller, the purchaser may claim 
compensation for the defect (from the seller). He shall not (have the right to) 
return the item except if the seller consents to taking it (back) with the (new) 
fault.” 
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If the purchaser cuts the cloth (purchased) and thereafter finds a defect in it 
he may claim compensation for the defect.” 
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If the purchaser sews the cloth (into a garment), or dyes it, or mixes the 
crushed wheat” (that he purchases) with ghee and thereafter discovers a 
defect he may claim compensation. The seller shall not have the option of 
taking the item (back).” 


?' The granting of the ‘option of defect’ to the purchaser is in order to protect his 
interests. However in this case, returning the item, whilst protecting the interests of 
the purchaser, will prejudice the seller due to there being a new defect in the item. 
The only equitable solution is for the purchaser to claim compensation from the 
seller. This compensation will be equivalent to the proportionate reduction of the 
sale price based on the difference between the market value of the item with the 
original defect and the market value of the item without the original defect. 

? Since the cloth has been cut up by the purchaser this is deemed a new defect and 
he therefore will not have the right to return it to the seller unless the seller is 
willing to forego his right and accept it in that condition. 

73 Sawiq is a type of food made from crushed wheat or barley. 

^ After the cloth is sewn into a garment or the ghee (clarified butter) is mixed with 
the wheat the item now has added value. It is not possible to cancel the sale and 
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If a person purchases a slave and sets him free or the slave dies, and he then 
discovers a defect (in the slave) he may claim compensation.” If the 
purchaser kills the slave or consumes the item of food purchased he may not 
claim any compensation according to the view of Imam Abu Hanifa.” Imam 
Abü Yüsuf and Imam Muhammad are of the view that he may claim 
compensation." 


return the item without this value-add, and the seller cannot take the item back 
with the value-add as he will be receiving more than he what he had given. 


75 If the slave dies or is set free he obviously cannot be returned to the seller as he is 
no longer considered to be mal i.e. an item of value. The purchaser is therefore 
allowed to claim compensation from the seller since the death was not caused by his 
action. In the case where he set the slave free this is the action of the purchaser and 
therefore should logically preclude him from claiming any compensation. However 
the jurists have reasoned, on the basis of Istihsan, that freedom in a human being is 
the outward manifestation of the completion of the temporary state of slavery 
representing his return to the original state of freedom. It is therefore deemed to be 
outside the scope of the purchaser's volition and does not preclude him from 
claiming compensation. 

”6 Killing the slave and consuming the food purchased are deliberate acts done by 
the purchaser and he is therefore held liable for them. The purchaser in such 
instance is the cause for the impossibility of returning the item of sale to the seller 
and is therefore precluded from claiming compensation from him. 

” Since consuming the item is the normal acceptable action by a purchaser of food, 
the two Imams hold the view that the purchaser cannot be prejudiced on the basis 
of such action. 
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If a person sells a slave to a purchaser who resells him and thereafter the 
slave is returned to him (i.e. the first purchaser) due to a defect (the 
following applies): If he accepts the slave (back) on the basis of a court order 
he shall have the right to return him to his seller. If he accepts the slave 
back without a court order he shall not have the right to return him.” 
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If a person purchases a slave and stipulates freedom (of liability) from every 
defect, he may not return the slave on the basis of any defect, even though 
he did not mention and enumerate all the defects (in the item).” 


?* When a Qadi (Islamic judge) issues a court order for the return of the item of sale 
it is deemed a cancellation of the sale and applies to all subjects that fall under the 
jurisdiction of the court. In other words it is as if the sale did not take place at all. 
However if the item is taken back by the seller without a court order the 
cancellation applies only to the contracting parties and does not apply to any third 
party. The original seller in this instance is deemed a third party to the second sale 
transaction and therefore the item cannot be returned to him. 

? The purchaser in essence agrees to waive his right to the option of defect and 
absolves the seller of any liability in this regard. It is not necessary for the seller or 
the purchaser to be aware of the defects in the item and the waiver will apply to all 
patent and latent defects. A similar (although not identical) concept exists in South 
African law known as the 'voetstoots clause.' Nevertheless it is the moral duty of the 
seller to inform the purchaser of any latent defects in the item and it is not 
permissible for him to knowingly conceal such information. 
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If one of the items of exchange (in a sale) or both of them are prohibited (in 
Shari‘a) the sale shall be (deemed) fasid.? e.g. the sale (of an item) in 
exchange of carrion”, blood, wine or swine.” Likewise, if it (ie. one of the 
items of exchange) is not owned e.g. a freeman.” 


50 The term fasid (literally corrupt or invalid) as used by Imam Al-Qudiri in this 
chapter broadly includes the technically batil (void ab initio or totally void) as well as 
the technically fasid (voidable) sale. The distinction between the two is that in the 
first type (viz. the batil) the sale is essentially void and is of no consequence, 
whereas in the second type (viz. the fasid ) the sale still produces its effect of 
transfer of ownership after possession takes place. 

? Refer to the broad usage of the term fasid discussed in the previous footnote. 

52 Carrion refers to an animal that dies naturally or is killed in any manner not 
approved by Sharia. 

83 The prohibition of these four items (carrion, blood, wine and swine) is clearly 
evident from other sources. The sale of these items or the sale of any item in 
exchange for these items will therefore be invalid. In the case of the first two (viz. 
carrion and blood) the sale of them or the sale of any item in exchange for them will 
be batil as they are not considered to be mal (i.e. an item of value or wealth) at all. 
The basic definition of sale (exchange of wealth for wealth) is therefore not found. 
With regards to wine and swine, when they are the object of sale (mabi )the sale will 
be batil as this entails reverence of these items being the subject matter of the sale 
transaction. This is in direct contravention of the Shari‘a requirement to dishonour 
them. However, the sale of an item in exchange for wine or swine will be 
technically fasid (and not batil) since these items are regarded as mal in relation to 
some persons (e.g. the ahl al-dhimma living in Muslim lands.) In such case they, 
being the purchase price (thaman) rather than the object of sale (mabi), are not 
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The sale of an umm al-walad?, mudabbar" and mukatab” slave shall be fasid,” 
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The sale of a fish in the water or a bird in the sky shall not be valid.” 


given specific reverence as they are simply a means of procuring the item in 
exchange which is the actual subject matter of the sale. 

** A free person is not considered to be an item of value (mal) and cannot be bought 
or sold. 

5 Umm al-walad refers to a female slave that gives birth to her master's child. 

56 Mudabbar refers to a slave to whom the master promised freedom upon his (the 
master's) death. 

57 Mukatab refers to a slave who has entered into a contract of mukataba or kitaba 
(manumission) with the master in terms of which the slave is required to pay a 
certain sum of money during a specific time period in exchange for his freedom. 
The institution of mukataba is based on Qur'an 24:33: "If any of your slaves wish to pay 
for their freedom, make a contract with them accordingly, if you know they have good in 
them, and give them some of the wealth God has given you." 

Although the owner is not obliged to comply with the request, it is considered 
mustahabb (praiseworthy) for him to do so. 

58 The sale of these types of slaves is void (batil) as the transfer of ownership, by 
means of a sale contract, is in conflict with their status i.e. being entitled to freedom 
upon the death of the master in the case of the first two, or upon payment of the 
agreed sum in the case of the mukatab. 

? Fish in the water and birds in the sky are not owned by anyone. The sale of such 
mubah items will therefore be deemed as the sale of something not owned by the 
seller, which will be void. After the fish or bird is caught it enters into the 
ownership of the one who catches it and thereafter it may be sold. However if it is 
released again and is no longer within the capacity of the seller to capture and hand 
over to the purchaser, it may not be sold due to the inability of the seller to deliver 
the item of sale. 
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The sale of the foetus (of an animal) or the foetus of the foetus shall not be 
valid.?? 
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The sale of milk in the udder” (of an animal) or wool on the back of the 
sheep shall not be valid.” 
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(The sale of) one cubit of a garment or a beam in a ceiling” and the throwing 
(of the net) of the hunter” (shall not be valid.) 


? These types of sale have been prohibited in the hadith based on the element of 
gharar (i.e. uncertainty of the outcome) contained in them. It is uncertain whether 
the foetus exists or if it will be born alive, or whether it will reach an age to bear 
offspring. 

?' There is an element of uncertainty (gharar) as to whether there is actually milk in 
the udder or not. In addition there is the strong likelihood of a dispute arising 
between the purchaser and the seller regarding the method of milking. There is also 
the possibility of more milk being produced by the animal subsequent to the sale 
and prior to delivery resulting in the impossibility of distinguishing the milk sold 
from the milk that was produced later. Such a sale is therefore deemed invalid. 

? Due to the strong likelihood of a dispute arising between the purchaser and seller 
regarding the depth of shearing this sale is not valid. 

? The sale of one cubit of a garment or one beam of a ceiling is not valid, even if it is 
specified, as the seller is not able to hand over the item to the purchaser without 
suffering additional damage by having to cut the garment or remove the ceiling 
beam. 

? Such a sale is not valid as there is uncertainty with regards to whether any animal 
will be caught in that net or not and what animal is being sold. In addition the 
hunter is not the owner of the animal at the time of the conclusion of the sale 
transaction. 
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The muzabana sale shall not be valid. This refers to the sale of fruit (dates) on 
the date palm in exchange for an estimated quantity of (loose) dates.” 
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The sale by ‘throwing of a stone’ or by ‘mutual touch’ shall not be valid.”° 
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The sale of one garment out of two shall not be valid.” 
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If a person sells a slave subject to the condition that the purchaser will free 
him, make him a mudabbar or a mukatab, or (if he) sells a slave-girl subject to 


? The sale of dates in exchange for dates is only valid if the quantity in both 
exchanges is equal. Any excess on one side renders the sale invalid on the basis of 
the prohibition of riba al-fadl as contained in the hadith. When the dates are still on 
the date palm it is not possible to measure them and therefore we cannot positively 
determine that the quantity in both exchanges is equal. This results in the strong 
possibility of riba al-fadl. 

°° The hadith has prohibited these types of sales which were common during the 
jahiliyya (pre-Islamic) period. It involved a sale transaction which became binding 
once a stone was thrown onto the item or once the item was touched, without any 
regard for the willing consent of the bargaining parties to conclude the transaction. 

” The sale of one unspecified garment out of two is not valid as the object of sale is 
ambiguous (majhül). If the contracting parties agree to grant the purchaser the 
option of choosing any one of the two garments subsequent to the sale within a 
specified period, the transaction shall be allowed on the basis of juristic equity 
(istihsan.) This option is termed khiyar al-ta yin i.e. the option of specification. 
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the condition that the purchaser will seek to have a child from her, the sale 
shall be invalid." The same shall apply if he sells a slave subject to the 
condition that the seller will take service from him for a month or (he sells) 
a property subject to the condition that the seller will reside in it (for a 
month) or subject to the condition that the purchaser will lend him one 
dirham or grant him a gift.” 
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If a person sells an article subject to the condition that that the seller will 
only hand it over after a month, the sale shall be invalid.” If a person sells a 
slave-girl excluding her unborn child, the sale shall be invalid." 


”5. A sale will be invalid if it contains a stipulation that is in conflict with the general 
requirements of the contract of sale and which produces some benefit for one of the 
contracting parties or the object of sale (e.g. if the object of sale is a slave). The 
Prophet & prohibited a sale with (such) a stipulation. Since the additional benefit is 
not in consideration for any exchange it therefore falls under the definition of riba. 
In addition it has the potential of leading to a dispute. If the stipulation produces no 
benefit for anyone it shall not invalidate the contract. Stipulations that are accepted 
in customary practice are also allowed. 

In the examples cited in the text, the benefit of the stipulation is for the object of 
sale itself i.e. the slave benefits by becoming free or entitled to freedom. 

? [n these instances the stipulation produces express benefit for the seller and 
therefore renders the sale invalid. 

100 Deferment of a specified item of sale is not valid because there is no need for this 
as the item is already in existence and available. The sale should be concluded 
immediately and may not be concluded now for delivery at a later date. If the seller 
has a need for the item he may retain the item and conclude the sale at a later date. 
In addition such a stipulation negates delivery which is warranted by the contract. 
Thus, in principle, a forward contract or a futures contract is not valid in Sharra 
unless it satisfies the requirements of Salam, in which case it will be valid as an 
exception to the rule as will be discussed later. 

101 Anything that cannot be sold individually cannot be excluded from a sale e.g. the 
unborn child of a slave-girl. Including such an exclusion clause in the sale contract 
is akin to the inclusion of an invalidating stipulation and will render the sale invalid. 
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If a person purchases cloth subject to the condition that the seller cuts it 
and sews it into a shirt or cloak, or (purchases) a shoe (leather"”) subject to 


the condition that the seller makes it into a shoe or fixes straps to it, the sale 
shall be invalid."” 
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A sale (with deferment of payment) until Nayrüz, Mahrajan"", the Christian 
fast or the end of the Jewish fast, of which the two contracting parties are 
unaware, shall be invalid. ^ A sale (with deferment of payment) until the 
harvest, threshing or plucking or the return of the pilgrims (Hajjis) shall not 
be valid.’ If the contracting parties agree to waive the deferment prior to 


102 The word na 1 (lit. shoe) here refers to a piece of leather that is going to be made 
into a shoe. 

163 Such a stipulation, in principle, invalidates the sale as it is a stipulation that is in 
conflict with the general requirements of the contract of sale and contains benefit 
for one of the contracting parties. In addition it becomes two transactions in one 
which the Prophet # has prohibited in the hadith. However, scholars have allowed 
sales with such stipulations on the basis of juristic equity (istihsan) based on ta amul 
(accepted customary practice) since in practice such transactions rarely gave rise to 
dispute. 

104 Nayrüz and Mahrajan were two festivals in the ancient Persian calendar that were 
held in the beginning of spring and in the beginning of autumn respectively. 

1055 Such sales are invalid on account of the potential for dispute due to the 
ambiguity with regards to the payment date. If the payment date is clear to the 
contracting parties the sale shall be valid. 

105 The date of the occurrence of these events is not certain and hence the sale is 
rendered invalid. 
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the commencement of the harvest or threshing, or prior to the arrival of the 
pilgrims, the sale shall be valid." 
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When the purchaser in an invalid sale contract, in which both exchanges are 
items of value, takes possession of the object of sale, with the permission of 
the seller, he shall acquire ownership of the item of sale"” and shall be liable 
for its (market) value.’” 
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Each one of the two contracting parties shall have the right to cancel the 
transaction.’ If the purchaser sells the item the sale shall go through.” 


107 Tt is possible for the contracting parties to rectify the sale by waiving the 
deferment prior to the occurrence of these events, in which case the sale shall 
become valid and payment shall be due immediately. 

105 Ownership in an invalid (fasid) sale transaction passes from seller to purchaser 
when supported by possession or delivery (i.e. qabd.) Prior to delivery, ownership in 
an invalid (fasid) sale does not pass. In a void (batil) sale transaction ownership does 
not pass under any circumstance. 

109 Since the sale was invalid it must be cancelled and the item must be returned. If 
this is not possible due to the item's being destroyed or due to any other reason, the 
purchaser shall be liable for the market value (qima) of the item, as opposed to the 
purchase price (thaman) specified in the sale. In the case of fungibles (mithliyyat) the 
equivalent quantity of a similar item must be given. 

10 Since the sale is in contravention of the Shari‘a (Islamic law) the parties are 
legally obliged to cancel the sale. The legal right to cancel the transaction will be 
given to each one of the two contracting parties, without the order of a judge, if the 
cause of the invalidity was within the core of the contract (e.g. in the items of 
exchange themselves.) If the invalidity was due to an unwarranted additional clause 
the party in whose favour the clause is will have the right to cancel. 

“Since the purchaser becomes the legal owner of the item after delivery, the 
onward sale will give rise to its legal consequence and cancellation of the first sale 
will not be possible. However such action of the purchaser is contrary to the Shari a 
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If a person combines a freeman with a slave or a slaughtered sheep with a 
dead sheep (in one transaction) the sale shall be void in both items. If a 
person combines a slave with a mudabbar (slave) or his slave with the slave 
of another person the sale shall be valid in the slave for his portion of the 
(purchase) price."” 
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The Prophet & prohibited najash'? , bargaining over someone else's deal,"“ 
meeting the caravan,'? the sale of a city dweller for a Bedouin""and the sale 


and any profit made on such transaction will be tainted and must be necessarily 
disposed of to charity. 

7? The joint sale of an item that cannot legally be an object of sale with a legal object 
of sale will render the sale of both items void. However if the item so combined can, 
in some instances, be a legal object of sale, the sale shall be valid in the item 
combined with it but not in the illegal item. E.g. the sale of somebody else's slave 
with the permission of the owner and the sale of a mudabbar slave by decree of the 
court is valid. They are therefore items that can be legal objects of sale in some 
instances. Hence, if another item is combined with one of these items in a single sale 
transaction, the sale in that other item shall be valid but the sale of the slave 
belonging to the third person and the mudabbar is not valid. This is in contrast to 
the case of combination of a freeman and a slave, in which instance the sale is void 
in both items. 

“3 Najash refers to the practice of bidding for an item without the intention of 
actually purchasing it but with the intention of deceiving the purchaser and raising 
the selling price of the item. 

Hi If a deal between a purchaser and seller is about to be concluded with the mutual 
consent of both parties it is prohibited for a third person to intervene and bid for 
the item. The same prohibition applies in the case of a marriage proposal. Such 
interference causes ill-feelings and has therefore been prohibited. It must be noted 
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at the time of the call to the Friday prayer.” All these sales shall be disliked 
(makrüh) but the contract shall not be invalid."* 
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If a person becomes the owner of two minor slaves, that are close mahram'” 
relatives of each other, he shall not be allowed to separate"? them. The same 
law applies if one of them is an adult and the other is a minor. If he 


separates them this shall be disliked (makrüh) but the sale shall be valid. If 
both of them are adults there shall be no harm in separating them. 


that this prohibition does not apply in the case of an auction, in which the goods are 
offered by the seller himself for bids and then sold to the highest bidder. The 
auction sale has been allowed in the hadith. 

H5 Going out to meet a caravan that is bringing goods into the city has been 
prohibited because doing so may harm the inhabitants of the city by 
monopolization of the goods purchased from the importers. In addition the 
importers may be deceived as to the market value of the goods in the city. 

!5 A city dweller's interference in the sale of a visiting Bedouin causes harm to the 
inhabitants of the city by his delaying the sale of goods required by them for a long 
period in anticipation of an increase in the demand and the price i.e. by speculating. 
17 The Qur'an (62:9) explicitly prohibits this as it interferes with the obligation of 
hastening towards the remembrance of Allah in the form of the Friday sermon and 
prayer: “O Believers! When the call to prayer is made on the day of congregation (Jumu 'a), 
hurry towards the reminder of Allah and leave your trading-that is better for you, if only 
you knew." The prohibition applies to those required to attend the Jumu'a prayer 
from the time the first adhan (call to prayer) is given. 

7? Notwithstanding the fact that these sales have been prohibited and the 
perpetrator is guilty of sin, the sale shall be legally valid and the purchase price 
(thaman) shall become due. 

H9 Mahram refers to a person to whom one cannot ever be legally married. 

120 i.e. by selling or gifting one of them. The Prophet & has prohibited this in the 
hadith. 
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Chapter: Cancellation 
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Cancellation (of a sale) shall be valid"? for the equivalent of the initial price. 
If less or more (than the initial price) is stipulated (in the cancellation) such 


a clause shall be void and the equivalent of the initial price shall be 
returned.” 
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Cancellation shall be (deemed) an annulment (faskh)'? with respect to the 
two contracting parties and a new sale transaction™ with respect to third 
parties, according to Imam Abu Hanifa. 


121 Cancellation of a transaction by the mutual consent of the two contracting 
parties is legally valid. The hadith encourages a Muslim businessman to carry out 
such cancellations. The Prophet # said: “Whoever cancels the transaction of his 
Muslim brother, Allah will cancel his faults on the day of rising." 

122 According to Imam Abt Hanifa, a cancellation can only be valid for the original 
price. Any stipulation otherwise will be void but will not affect the validity of the 
cancellation. 

123 1f words denoting cancellation are used the transaction shall be deemed an 
annulment of the original contract. If words denoting a sale are used the 
transaction shall be deemed a sale. 

124 Since the authority of the two contracting parties is limited to themselves, the 
cancellation transaction is only deemed an annulment with respect to themselves. 
With regards to third parties, the cancellation is viewed as the ‘exchange of an item 
of value for another item of value with mutual consent' and is therefore deemed a 
sale transaction and entitles them to any rights arising from such transaction e.g. 
the right of shuf'a (pre-emption.) 
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Destruction of the price'? shall not prevent the validity of the cancellation. 


However, destruction of the object of sale shall prevent the same."^ If part 
of the object of sale is destroyed, cancellation shall be valid in the remaining 
part. 


75 i.e. the initial amount paid in the original sale. 

126 A sale can only be cancelled as long as it exists. The existence of a sale is based on 
the existence of the object of sale (i.e. the mabi‘) The price (thaman) is merely a 
medium of exchange and is not the object of the sale transaction. 
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Chapter: Murabaha (Cost-Plus Sale) 
and Tawliya (Cost Sale) 
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Murabaha is the transfer of what was acquired by means of the initial 
contract in exchange for the initial price together with an addition of profit. 
Tawliya is the transfer of what was acquired by means of the initial contract 
in exchange for the initial price without any addition of profit." 
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Murabaha and tawliya shall not be valid unless the exchange is something 
that has an equivalent.”” 


127 In murabaha and tawliya the initial price (i.e. cost price) of the item is explicitly 
stated or recorded in the contract. These contracts are based on trust and reliance 
on the honesty of the seller and fall under the category of sales termed buyi‘ al- 
amüna (trust sales.) Should any dishonesty be discovered on the part of the seller 
with regards to the proper disclosure of the cost of the item of sale, this will give 
rise to certain legal rights in favour of the purchaser. A third type of sale in this 
category is the wadi a sale in which the item of sale is sold for less than the cost 
price. 

128 Since the price in the second sale is based on the price in the first sale, the 
exchange (i.e. the thaman) in the first sale must be a mithli (fungible) item that has 
an equivalent. If it is not a fungible item the price in the second sale will have to be 
based on its value (qima) and because this value is unknown the contract will not be 
valid. 
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It shall be valid to add to the principal amount (i.e. the original price) the 
fee of the bleacher, dyer, embroidery or hemming and the fee for 
transporting the grain." In such instances the seller shall state, ‘My landed 
cost was such (amount)' instead of saying, ‘I bought it for so much.’ 
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If the purchaser discovers dishonesty (on the part of the seller) in a 
murabaha transaction he shall have the option," according to Imam Abu 
Hanifa, of either taking the item for the full price specified or returning the 
item. If he discovers dishonesty in a tawliya transaction he may reduce the 
price accordingly. Imam Abii Yusuf is of the view that reduction (of the price) 
may be applied in both cases (i.e. murabaha and tawliya). Imam Muhammad 
does not permit reduction in either case." 


"9 Any expense that adds value to the item of sale by increasing the actual item 
itself or by increasing its market value may be included as part of the cost of the 
item without the need for explicitly mentioning these expenses to the purchaser. 

7? As stated previously the contracts of murabaha and tawliya are based on reliance 
on the honesty of the seller and any dishonesty on the part of the seller gives rise to 
certain legal rights in favour of the purchaser. The Imams of the Hanafi School of 
jurisprudence, however, differ with regard to whether this gives the purchaser the 
right to cancel the contract or to reduce the price in proportion to the extent of the 
dishonesty as described by Imam al-Qudiri in the text. 

?! Imam Muhammad does, however, grant the option to the purchaser to cancel the 
transaction. 
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If a person purchases an item that is movable he may not sell it until he 
takes possession of the same." The sale of immovable property prior to 


possession shall be valid according to Imam Abi Hanifa and Imam Abu Yusuf 
but not according to Imam Muhammad. 
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If a person purchases an item by measure of volume or by measure of weight 
and after measuring or weighing the same sells it by measure of volume or 
weight, the second purchaser may not sell nor consume the item until he 
repeats the measuring and vveighing.”" 
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Transacting in the price before taking possession shall be valid.” 


"2 The Prophet & prohibited the sale of an item that possession has not been taken 
of. The raison d'étre for the prohibition relates to the uncertainty (gharar) of the 
contract falling through in the event of the seller’s not receiving the item due to its 
destruction or due to any other reason. 

* Since the possibility of destruction in the case of immoveable property is remote, 
Imam Abu Hanifa and Imam Abu Yusuf are of the view that this does not fall under 
the prohibition contained in the hadith. 

"54 Since the item was sold by a specific measure of weight or volume, any excess 
shall not belong to the purchaser. He is therefore required to ensure that the 
quantity he receives is as per the terms of the sale and that any excess must be 
returned to the seller. To do this he has to measure the item before he consumes or 
on-sells it. 

"5 The purchase price (i.e. the amount due in exchange for the item of sale in the 
form of dirhams, dinars or any other measurable item) does not become specific in a 
sale transaction. There is, therefore, no uncertainty (gharar) of the contract falling 
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The purchaser may increase the agreed purchase price (payable) to the 
seller. (Likewise) the seller may increase the item of sale. He may (also) 
discount the purchase price. Entitlement shall be linked to all of the 
above." 
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If a person sells (an item) for a cash price and thereafter defers it for a 
known period it shall become deferred. Any debt" that is due and payable 
shall become deferred if deferred by the creditor"? except a loan, the 
deferment of which shall not be valid."” 


through on account of destruction of the same as it may simply be replaced with an 
equivalent quantity of the same item. 

55 Once the contracting parties agree to an increase or decrease in the purchase 
price or in the item of sale, this will become a binding term of the contract and any 
entitlement (e.g. payment, delivery etc.) will be based on the newly agreed terms. 

137 Debt refers to an amount of money that is payable as a result of a transaction (e.g. 
the purchase price payable in a sale) or other act (e.g. compensation for a damaged 
item.) 

"8 Since a debt is the sole right of the creditor he is entitled to waive it permanently 
or for a defined period (deferment.) 

* A loan (gard) cannot be deferred due to its being, at inception, a contract of 
benevolence. Such contracts do not produce any binding effect on the benevolent 
party just as in the case of lending an item to someone for use ( ariyya). The 
eventual repayment of the loan amount results in an exchange of a commodity or 
currency for its equivalent and also cannot contain any stipulation of deferment 
due to the prohibition of usury contained in the hadith. A loan thus always remains 
repayable on demand. 
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Usury is prohibited in any item measured by volume or weight when it is 
sold in exchange for the same genus in unequal quantities.’ Thus, the 
effective cause (for the prohibition) shall be volume with genus or weight 
with genus.’ Based on the above if an item measured by volume or weight 


140 Tt must be noted that the word ‘usury’ is used throughout this chapter to refer to 
the types of riba specifically prohibited in the Sharra and not to the common 
definition of usury as the ‘the action or practice of lending money at unreasonably 
high rates of interest.’ 

11 Although the author of the Mukhtasar, as well as those of other classical Hanafi 
fiqh works, commence the chapter on usury with a discussion on riba al-fadl, also 
known as riba al-hadith and riba al-buyü”, the other more common type of usury is 
riba al-Qur’an or riba al-jahiliyya which is the excess, resulting from predetermined 
interest, which a lender receives over and above the principal amount he lent out. 
This is regarded as the primary form of usury and has been expressly prohibited in 
Qur an 3:130. 

12 The prohibition of this type of usury is known as riba al-fadl and is derived from 
the famous hadith in which the Prophet & directed that the sale of six items (viz. 
wheat, barley, dates, salt, gold and silver) in exchange for an item of the same genus 
must be ‘like for like’ and ‘hand to hand.’ Although the hadith enumerated six items, 
Islamic jurists are unanimous that the law may be extended to other items on the 
basis of qiyas (analogical deduction.) However there is a difference of opinion 
amongst the jurists with respect to the effective cause for the prohibition. The 
Hanafis extend the law to any item measured by volume or weight when it is 
exchanged for an item of the same genus. 
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is sold in exchange for an item of the same genus in equal quantities it shall 
be valid. If the quantities are not equal it shall not be valid. 
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The sale of the superior quality of an item in which there is riba in exchange 
for the inferior quality'? of the same item shall not be valid unless it is like 
for like.'^ 
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When both attributes, the genus and the factor linked to it,” are not found 
it shall be valid to exchange them in unequal quantities and (also) on credit. 
When both attributes are found, exchanging them in unequal quantities or 
on credit shall be prohibited. When only one attribute is found, and the 
other is not found, exchanging such items in unequal quantities shall be 
valid but exchanging them on credit shall be prohibited.” 


3 When an item of riba is exchanged for an item of the same genus, quality is of no 
consideration as per the hadith. 

"^ The term “like for like’ refers to an exchange in equal quantities. 

15 This factor may be either volume (kayl) or weight (wazn). A more comprehensive 
term in Arabic is qadar (i.e. quantity.) 

16 An example of this is the sale of one apple in exchange for two apples. Although 
they are of the same genus, apples are not measured by weight or volume. The 
transaction is thus valid as long as it is not on a deferred basis. 
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Any item the exchange of which the Prophet # explicitly prohibited in 
unequal quantities on the basis of volume shall be deemed to be an item 
measured by volume always, even if people leave out measuring it by 
volume e.g. wheat, barley, dates and salt." Any item the exchange of which 
the Prophet & explicitly prohibited in unequal quantities on the basis of 
weight shall be deemed to be an item measured by weight always e.g. gold 
and silver. Any (other) item for which there is no explicit text shall be 
judged as per the custom of the people. 


«lel à dudgs Yad 448 piss OUI uie (de göş lə Gpall Jie s 
LHI! 443 sso Ms Gusill 4d sso b JE 43 loo olgw Us 


In a contract of sarf, which occurs on the genus of currency'^, taking 
possession of both items of exchange in the same contractual session (majlis) 
shall be required. In all other items, besides this, in which there is usury, 
specification (of the item) shall be required and taking possession shall not 
be required.'^ 


17 Thus, in the sale of such items in exchange for the same genus e.g. wheat for 
wheat, it is necessary for the quantities to be equal by measure of volume. 
Observing equality of the quantities on either side by measure of weight will neither 
be sufficient nor necessary for validity. 

Hö The Arabic word used here is athman which is the plural of thaman (price). It 
refers to items used as media of exchange e.g. gold, silver and other forms of 
currency. 

“The sale transaction on such items shall be valid once they are adequately 
pinpointed by means of specification. Physical possession of the items is not 
necessary for the transaction to be valid unlike in the case of currency. This is 
because currency (money) does not become specific even when pinpointed as 
mentioned previously. 
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The sale of wheat in exchange for (wheat) flour or sawiq shall not be valid.’ 
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The sale of meat in exchange for the animal? 


Imam Abi Hanifa and Imam Abu Yüsuf. 


shall be valid according to 
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The sale of fresh dates in exchange for dry dates shall be valid in equal 
quantities." The same law shall apply to grapes in exchange for raisins. 
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The sale of olives in exchange for olive oil and (the sale of) sesame seeds in 
exchange for sesame oil shall not be valid unless the olive oil or the sesame 


150 Wheat, wheat flour and sawiq (type of food made from crushed wheat) are 
considered to be of the same genus and therefore the sale of one for the other must 
be in equal quantities. However achieving equality between them is not possible 
even though the volumes may be the same because wheat is loosely packed as 
compared to wheat flour which is packed tightly. The law therefore does not permit 
this sale at all. 

151 Since this is the sale of an item measured by weight (i.e. meat) in exchange for 
one that is not measured by weight (i.e. the animal) the sale shall be valid even if 
the quantities are not equal. Imam Muhammad is of the view that this is not valid 
except if the meat in the animal is less than the meat given in exchange as in the 
case of the sale of olives in exchange for olive oil and (the sale of) sesame seeds in 
exchange for sesame oil to be discussed shortly hereafter. 

152 This is the view of Imam Abu Hanifa on the basis that dates, whether they are 
fresh or dry, are of the same genus and therefore the sale of one for the other is 
valid in equal quantities. The principle applied is that differences that come about 
naturally, as between fresh and dry fruit, are not given consideration as opposed to 
differences caused by human action such as those between wheat and flour. 
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oil is more than what is (contained) in the olive fruit or the sesame seed - so 
that the oil shall be in exchange for its equivalent and the extra shall be in 
exchange for the residue.” 
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The sale of different types of meat in exchange for one another in unequal 
quantities shall be valid.^* The same law shall apply to the sale of cow's milk 


in exchange for goat's milk and (the sale) of date vinegar in exchange for 
grape vinegar. 
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The sale of bread in exchange for wheat or (wheat) flour in unequal 
quantities shall be valid.” 
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There shall be no usury between a master and his slave"* and nor between a 


Muslim and a citizen in dar al-harb.”” 


75 Since oil is an item sold by weight it has to be exchanged for an equal quantity 
without there being any excess that is free of a reciprocal exchange or else it would 
result in riba. 


154 When the origins are of a different genus the derivatives are deemed to be of a 
different genus, and the sale of one for the other will be valid even in unequal 
quantities. 

"5 Bread, even though it originates from wheat changes to the extent that is no 
longer sold by volume, but rather in number or by weight as per the custom. It 
therefore differs from wheat which is sold by volume. 

156. A slave, together with his possessions, is owned by the master as long as the slave 
is not in debt. Hence any transaction between a master and his slave is not deemed a 
genuine transaction and therefore cannot give rise to usury. 
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157 The wealth of the citizens of a state that is at war with the Muslim state (known 
as dàr al-harb) does not enjoy the status of inviolability within dar al-harb. A Muslim 
is legally permitted to take such wealth as long as it doesn't amount to dishonesty 
or breach of any trust or agreement. In a mutually agreed transaction no such 
dishonesty or breach is found and taking such wealth is therefore permitted. 
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Chapter: Salam (The Forward Sale) 
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A forward sale"? shall be valid for items measured by volume or weight, 
counted items that do not differ from one another such as walnuts and 
eggs" and items measured in length. 


158 
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The forward sale shall not be valid for animals, animal parts, animal skins'^ 
by number; wood in bundles and vegetables in bunches.'^' 


75? A forward sale refers to the sale of a specified item or commodity that the seller 
does not have in his possession but agrees to deliver on a specified date in the 
future in exchange for advance payment by the purchaser. In essence it is the sale 
of a deferred item for upfront payment. The general rule in Islamic law is that a 
person cannot sell what he does not have. However, the forward sale transaction 
has been allowed, on an exceptional basis based on the hadith, and is valid for items 
that can be specified with a considerable degree of accuracy such as those 
mentioned by the author. The deferred item of sale is a specified fungible 
commodity to be delivered by the seller whether it is produced or procured by him. 
The basic purpose of this sale was to meet the needs of the indigent e.g. farmers 
who needed money to grow their crops and to feed their families up to the time of 
harvest. After the prohibition of riba, they could not take usurious loans and they 
were therefore allowed to sell their agricultural products in advance. 

159 The differences between such items are deemed insignificant as they generally 
have no bearing on the value of the item i.e. traders do not normally demand a 
higher price for one as opposed to another. 
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162 


The forward sale shall not be valid unless the item of sale!? is available from 


the time of the contract until the time of delivery.” 


eslza Jeb VI jgeu Vo Yeşə NI eLəli eas Vo 


The forward sale shall only be valid on a deferred basis"” and with a 
known” period of deferment. 


160 Since these items differ significantly from one another it is not possible to 
accurately describe them in advance and hence a forward sale is not possible for 
such items. 

161 [f the size of the bundle or bunch can be accurately described by specifying the 
length of the string used to tie the bundle or bunch and the type of wood or 
vegetable then a forward sale may be contracted. 

162 The item of sale in a forward sale is called the muslam fih, the seller is called the 
muslam ilayh and the purchaser is known as the rabb al-salam. 

* An essential element in a sale is the ability of the seller to deliver the item of sale. 
In the case of a forward sale, since the seller does not have the item at the time of 
the contract the seller must possess the ability to obtain such item from the market. 
Hence, the Hanafi scholars impose the condition of availability i.e. the item must be 
available for sale in the market throughout the duration of the salam contract until 
the time of delivery. 

164 Tt is not valid to contract a forward sale on a cash basis i.e. without any mention 
of deferment of the price as this will mean that the seller is obliged to deliver the 
item of sale immediately upon the demand of the purchaser. This goes against the 
rationale of the concession granted by Sharra for the forward sale viz. to grant 
reprieve to an indigent seller to obtain the item of sale before delivery becomes due. 
165 Ambiguity with respect to the period of deferment has the potential of leading to 
dispute and will invalidate the transaction. 
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The forward sale shall not be valid (if the quantity is specified) by means of a 
specific measuring container or measuring stick belonging to one person.” 


It shall also not be valid if the item of sale is the grain of a specific village or 
the fruit of a specific date-palm.'^ 
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The forward sale shall only be valid, according to Imam Abu Hanifa, if the 
following seven conditions are recorded in the contract: known genus, 
known type, known quality and known quantity (of the item of sale), known 
period (for delivery), mention of the quantum of the capital sum if the 


contract is linked to its quantum e.g. an item measured by volume or weight 
and a counted item, * and specification of the place of delivery if the item 


166 This refers to a measuring container the quantity of which is not known or a 
measuring stick the length of which is not known. Since delivery in the forward sale 
is deferred, it is not improbable that the specific measuring container or stick will 
get lost or destroyed before the due date of delivery. This will result in uncertainty 
with respect to the quantity or length and may lead to a dispute. 

167 This is due to the possibility that the specific village or date-palm will not bear 
any crop or produce in that particular year resulting in the seller's inability to 
deliver. If the ascription to a specific village is merely a description of the type of 
item and not a restriction of its origin the contract will be valid. 

* 1f the contract is not linked to the quantum of the capital sum (i.e. the purchase 
price), as is the case when the purchase price is an identified garment, there is no 
need to mention its specifications i.e. length and breadth. 
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(of sale) involves transport costs.'^ Imam Abi Yüsuf and Imam Muhammad 
are of the view that there is no need to mention the quantum of the capital 
sum if it is (physically) identified and (likewise there is no need) to specify 
the place of delivery, which shall occur at the place of the contract. 


43); ol LS JUI ly gaz um gəli eoa: Vo 
The forward sale shall not be valid until the seller takes possession of the 
capital sum before he separates from the purchaser." 
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It shall not be valid to transact in the capital sum,” nor in the item of sale 
before (taking) possession (of the same.) Partnership (sharika) and tawliya’” 


shall (also) not be valid in the item of sale before (taking) possession of the 
same. 


172 


! If delivery of the item of sale does not involve any transport costs, it will not be 
necessary to specify the place of delivery and the seller may hand over the item of 
sale to the purchaser wherever he meets him. 

U70 A condition for the forward sale contract to remain valid is that delivery of the 
capital sum (purchase price) must occur before the seller and purchaser physically 
separate. If not, it may result in the exchange of a debt for a debt which has been 
prohibited in the hadith. 

™ Transacting in the capital sum prior to taking possession will contravene the 
condition of delivery of the capital sum as mentioned in the footnote above. 

172 As discussed in the chapter on murabaha, if a person purchases any item that is 
moveable he is not permitted to transact in it until he takes possession of the same. 
75 These contracts entail transacting in the item of sale prior to taking possession 
and therefore not allowed. 
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A forward sale shall be valid for cloth if the length, width and texture of the 
cloth are specified. A forward sale shall not be valid for gemstones or 
pearls."* There is no harm in (concluding) a forward sale for baked and 
unbaked bricks if the mould is clearly specified. ^ 
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A forward sale may be permissibly contracted for any item the description 
and quantity of which can be accurately specified. If the description and 
quantity of an item cannot be accurately specified a forward sale cannot be 
contracted for such item.”” 
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The sale of a dog, cheetah or predatory animal shall be valid.”” The sale of 
wine or a pig shall not be valid.'? The sale of a silkworm shall not be valid 
unless it is (sold together) with the silk and the sale of bees shall not be valid 
unless (they are sold together) with the hives.’” 


4 Since these items differ significantly from one another it is not possible to clearly 
describe them at the time of the contract. 

75 The length, breadth and height of the mould must be clearly specified. 

"© This is the fundamental principle with respect to which items a forward sale may 
be concluded for. 

7 Although the consumption of these animals is prohibited they have other 
permissible uses e.g. dogs can be used for guarding and hunting purposes. The skins 
of such animals may also be used if the animal is slaughtered or the skin is tanned. 
The sale of such animals is therefore valid. 

7* These items are deemed najis (impure) and may not be used or sold by Muslims. 

7? Insects such as silkworms and bees may not be sold. However, they may be 
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The ahl al-dhimma"" shall be like Muslims with respect to commercial 
transactions with the (specific) exception of wine and pigs.’* Their contract 
on wine shall be like the contract of a Muslim on (grape) juice and their 
contract on pigs shall be like the contract of a Muslim on sheep. 


included in the sale that takes place for the silk or beehives. 

19 Ahl al-dhimma or dhimmis refer to non-Muslim subjects living in a Muslim country. 
As legal subjects of the law, the rules of the Shari'a relating to commercial 
transactions shall apply to non-Muslims just as they apply to Muslims. 

181 Since these items are regarded in their religion to be items of value (mal) they 
will be allowed to trade in them. 
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Chapter: Sarf (Currency Exchange) 
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Sarf is a sale (transaction) in which both exchanges are from the genus of 
currency." If a person sells silver in exchange for silver or gold in exchange 
for gold the transaction shall only be valid if the quantities are equal even 
though the quality or form differs.'? It is also necessary that possession of 
both exchanges be taken before the parties separate. If a person sells gold 


in exchange for silver the quantities may differ but taking possession of 
both exchanges shall be necessary." If, in a şarf transaction, the parties 


1? The Arabic word 'thaman' is used which translates as 'price' and refers primarily 
to gold and silver. These are always regarded to be currency (thaman) by their 
nature in whichever form they may be. Other items (e.g. copper coins known as 
fulüs) may also be deemed currency if they are in common usage as such. The same 
applies to modern banknotes. 

183 This follows from the Prophetic hadith on the prohibition of riba as discussed in 
the chapter on usury. 

184 This refers to physical separation. The contract remains valid as long the parties 
are physically together. If they physically separate without taking possession of any 
one of the two exchanges the contract is rendered void because the exchanges do 
not become specific, due to their being thaman, resulting in the prohibited nasa' 
referred to in the chapter on usury. If neither of the exchanges is taken possession 
of, it will also result in the ‘sale of a debt for a debt’ which is also prohibited in the 
hadith. 

185 As discussed in the chapter on usury, when only one of the effective causes of riba 
is found, as is the case here, it is permissible for the quantities of the exchanges to 
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separate prior to taking possession of both or one of the two exchanges, the 
transaction shall be (rendered null and) void. 


“a LS Spall 46 3 Spall 5900 Vo 
It shall not be valid to transact in the price of the sarf transaction prior to 
taking possession of the same.”” 


ddjles dab cJ] go 39225 


The sale of gold in exchange for silver by estimation ?' (i.e. without 
measuring the quantity) shall be valid. 
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If a person sells a trimmed” sword in exchange for one hundred dirhams, 
with the (weight of the) trimming being fifty dirhams, and the purchaser 
hands over fifty dirhams of the price, the sale shall be valid. The dirhams 
that were taken possession of shall be (deemed as being in exchange for) the 


differ but selling them on credit is not permissible. It was also discussed in that 
chapter that in a sarf transaction to avoid the prohibition of credit it will be 
necessary to take possession in the contractual session. Failure to do so will render 
the contract void. 

186 Transacting in the price before taking actual possession of the same deters from 
the requirement necessary for the sarf transaction to remain valid viz. taking 
possession of both exchanges. Such a transaction will therefore not be valid. 

187 Since the genus differs, equality in quantity is not required and therefore 
measurement is not necessary. However taking possession before separation will 
still be required. 

188 This refers to a sword made of steel that has trimmings or decorations of silver. 
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silver (trimming's) portion even though he didn't state that.”” Similarly, if 
he said ‘Take these fifty being the price of both.””” If they (i.e. the 
contracting parties) separate without taking possession (of anything), the 
contract shall be void in (both) the trimming and the sword - if it cannot be 
stripped without damage." If it can be stripped without (causing) damage 
the sale shall be valid in the sword and void in the trimming. 
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If a person sells a silver utensil and thereafter the two contracting parties 
separate whilst only part of the price has been taken possession of, the 
contract shall be void in the part for which possession (of the price) was not 
taken and valid in the part for which possession was taken. The utensil 
shall become jointly owned by the two parties. If a third party becomes 


189 The assumption is made that a Muslim will not willingly transact in a manner not 
acceptable in Shari‘a. Since it is necessary to take possession of the portion of the 
price that is in exchange for the silver, it shall be assumed that this was the intent 
of the purchaser even if he does not state this. 

In the Arabic language the dual suffix is sometimes used but the singular is 
intended as in Qur'an 55:22, “Out of these two [bodies of water] come pearls and 
coral" The assumption is therefore made that he is intending only the silver 
trimming and thereby transacting in a manner acceptable in Shari a. 

191 Since the sword cannot be stripped of the trimming without causing damage the 
sale is not valid in the sword as well. This is similar to the case of the sale of a beam 
in a ceiling as discussed previously. In both cases the seller is not able to hand over 
the item of sale to the purchaser without suffering additional damage. 

192 The fasad (corruption) does not spread to both parts because it is an incidental 
development caused by the separation after the transaction was validly concluded. 
* Since the contract was rendered void in part and joint ownership was created in 
the remainder on account of his own action (of separation) he will not have the 
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entitled to part of the utensil, the purchaser shall have the option of either 
taking the remainder for its portion of the price or returning the item.” If 
he sells a piece of silver and thereafter a third party becomes entitled to 
part of it, he (i.e. the purchaser) shall (have to) take the remainder for its 
portion of the price without any option'^ (of returning it.) 


eade] Ye dele JS Leos aul jle 29 025025 lis eo» Eb Ges 
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If a person sells two dirhams and one dinar in exchange for two dinars and 
one dirham the sale shall be valid and each of the two types shall be deemed 
to be in exchange for the other. ^If a person sells eleven dirhams in 
exchange for ten dirhams and one dinar, the sale shall be valid. Ten dirhams 
shall be (deemed to be) in exchange for its equivalent and the one dinar 
shall be (deemed to be) in exchange for the (remaining) dirham.’” 
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The sale of two whole dirhams and one inferior"? dirham in exchange for 
one whole dirham and two inferior dirhams shall be valid.’” 


option of cancelling the sale and returning the item unlike the case of istihqaq 
(entitlement) that follows. 

194 This option is granted to the purchaser since the resultant joint ownership in the 
remainder is deemed to be a defect in any item that cannot be divided or distributed 
and this was not caused by his action unlike the previous case. 

* Since no damage will be caused to the piece of silver by splitting it, it can be 
divided and joint ownership will not be deemed a defect in it. 

196 Since the contracting parties did not specify the manner of allocation for the 
individual constituents of the subject matter of sale it will be allocated in a manner 
that renders the contract valid rather than that which renders the contract void. 

197 Refer footnote above. 

7** 4 ghalla dirham could refer to a broken dirham or a dirham that is of inferior 
quality. Such a dirham is not accepted by the bayt al-mal (treasury) but is accepted 
by traders in the market. 
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If the preponderant portion of the dirham (coin) is silver, it shall be 
(deemed to be) silver. If the preponderant portion of the dinar (coin) is gold, 
it shall be (deemed to be) gold”” and the prohibition of the exchange of 
these coins in unequal quantities shall apply as it applies in the case of 
genuine coins." If the preponderant portion of these coins is alloy then the 


law of gold and silver coins shall not apply and it shall be valid to exchange 
them for one another in unequal quantities.”” 
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If a person purchases goods with these (alloyed) coins and thereafter the 
coins go out of circulation and people abandon using them as currency the 


199 Since the weight of the silver is equal on both sides of the transaction - even 
though the dirhams are not whole or of inferior quality - the requirements of the 
Sharra for the validity of such a transaction are met viz. equality in weight and 
disregard of quality. 

?? Gold and silver cannot be ordinarily minted without the addition of some alloy 
(e.g. copper.) At times alloys are mixed with the gold or silver naturally in the 
ground. Preponderance is hence the criterion for classifying a coin as gold and 
silver for the purposes of application of the laws of sale, zakah etc. 

?01 The entire coin is deemed to be gold or silver and the alloy is deemed to be non- 
existent. Thus, the sale of these coins for one another will have to be in equal 
quantities and it will not be possible to allocate the metals in one coin to the 
opposite metals in the other as in the following case. 

?? Since they are not considered gold or silver coins, but alloyed coins that contain a 
certain amount of gold or silver, they may be exchanged in unequal quantities by 
allocating the metals in one coin to the opposite metals in the other i.e. the gold or 
silver will be in exchange for the alloy. 
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sale shall be rendered void according to Imam Abü Hanıifa.”” According to 
Imam Abü Yüsuf, the purchaser shall be liable for the value (of the coins) on 
the day of the sale. According to Imam Muhammad, the purchaser shall be 
liable for the value (of the coins) on the last day that people used them as 
currency ^^ 
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A sale shall be valid in exchange for fulüs”” (that are) in circulation even 

though they are not specifically identified.” If these coins are not in 


circulation the sale shall not be valid unless they are specifically 
identified." If a sale is concluded in exchange for fulüs in circulation and 


?? Since these coins are no longer in circulation as currency the sale is now left 
without any purchase price which renders it void according to Imam Abu Hanifa. 
The item of sale will therefore have to be returned and if it is not possible to return 
the item itself, its value or equivalent must be returned. 

?04 Imam Aba Yüsuf and Imam Muhammad regard the sale to be valid but since the 
purchaser cannot pay the stipulated purchase price he will be liable for its value. 
They, however, differ regarding the day on which this value is determined. Imam 
Abu Yusuf is of the view that the day of the sale shall be considered since the sale 
transaction was the initial cause of the indebtedness. Imam Muhammad is of the 
view that the last day that people used them as currency is considered since this 
was the day the shift from the stipulated purchase price to its value had to be made. 
?5 Fulüs refers to coins made of copper or other similar metals besides gold and 
silver. 

°° Items that are deemed currency do not need to be specifically identified at the 
time of the sale. The specification of the quantity (e.g. ten fulüs) will be sufficient for 
the validity of the sale. 

?07 This is because they are now treated as goods since they are no longer currency 
as per customary usage. 
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thereafter they go out of circulation the sale shall be rendered void 
according to Imam Abu Hanifa.”” 


Legh] Ge əyə had glo le duleg aul jlo LuglS səyə Had Lid Gal əş 


If a person purchases something for ‘half a dirham of fulüs' the sale shall be 
valid"? and he shall be liable for the (number of) fulüs that are (normally) 
sold for half a dirham. 
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If a person gives a money exchanger one dirham and says 'Give me in 
exchange for half of it fulüs, and for (the other) half of it half (a dirham) less 
one habba, the sale shall be invalid"? entirely, according to Imam Abi Hanifa. 
According to Imam Abü Yüsuf and Imam Muhammad, the sale shall be valid 
in the fulüs and void in the remainder." If he says “Give me half a dirham of 


?08 The same difference of opinion between the three Hanafi Imams applies here as 
in the case of the alloyed coins mentioned above. 

?? Since it is commonly known how many fulüs are given in exchange for half a 
dirham, the sale is valid even though the number of fulüs was not specified in the 
transaction. 

710 The allocation of half of the dirham for fulüs, and the other half for half (a dirham) 
less one habba, as stipulated in the contract, is not valid since the sale of half a 
dirham for half (a dirham) less one habba is riba due to the quantities of silver not 
being equal. Since this is a single transaction the corruption spreads, according to 
Imam Abu Hanifa, to the sale of the fulüs as well due to the strength of the cause of 
invalidation. It is also not possible to alter the allocation stipulated by the 
contracting parties. 

?! Imam Abu Yusuf and Imam Muhammad treat this transaction as two separate 
sales and regard one to be valid and the other void. 
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fulüs and half (a dirham) less one habba’ the sale shall be valid and the fulüs 
and the half (dirham) less one habba shall be in exchange for one dirham.”” 


* [n this case he did not stipulate the allocation in the contract. We can therefore 
allocate it in a manner that renders the sale valid in Shari‘a viz. half of the full 
dirham less one habba in exchange for its equivalent and the balance of the full 
dirham in exchange for the fulüs. 


MUKHTASAR AL-QUDURI 69 


ODS GUS 
Chapter: Rahn (Pledge) 
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A pledge’ shall be contracted by means of offer and acceptance and shall 
become complete by (taking) possession." Hence, if the pledgee takes 
possession of the pledge gathered*”’, vacated?^^ and delineated”” the 


?5 Rahn (pledge) is a valid contract in Islamic law (Shari a) and taking security for a 
debt has been allowed in the Qur'an. 

Qur'an 2:283 states, "If you are on a journey, and cannot find a scribe, something 
should be handed over as security, but if you decide to trust one another, then let 
the one who is trusted fulfil his trust; let him be mindful of Allah, his Lord. Do not 
conceal evidence: anyone who does so has a sinful heart, and Allah is fully aware of 
everything you do." 

The Prophet & himself on several occasions provided his creditors with security and 
we learn from the hadith that when the Prophet & passed away, his shield was 
pledged with a Jewish man in Madina as collateral. 

?^ The rahn contract only becomes complete and binding once possession is taken. 
This is unlike a sale contract which is binding once the offer and acceptance takes 
place. 

?5 [f the pledged item is not gathered but scattered e.g. if fruit on a tree or crops on 
land are pledged without the tree and the land, the rahn will not be valid. 

?16 The pledged item must not be occupied by any asset or right of the pledgor e.g. If 
a tree with fruit or a land with crops is pledged excluding the fruit and the crops 
from the pledge, it will not be valid. 

?U The pledge of musha‘ (common property in which a person holds an undivided 
interest) is not valid whether the property is divisible or not and whether this 
pledge is given to the partner in that property or any other person. 
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contract shall become complete therein. As long as he (the pledgee) hasn’t 
taken possession of the same the pledgor shall have the option of either 
handing it over or retracting the pledge.^* Once he hands it over and (the 
pledgee) takes possession of it, it shall enter into his liability. 
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The pledge shall only be valid for a liable debt."? It (the pledge) shall be held 
in liability for the lesser of its value and the debt. If it is destroyed in the 
hand of the pledgee, and its value” is equal to the debt, the pledgee shall 
(be deemed to) have received (full settlement of) his debt.”” If the value of 
the pledge is more than (that of) the debt, the excess shall be a trust”” in his 
hand. If it is lesser, the debt shall fall away proportionately and the pledgee 
shall claim the remainder. 
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The pledge of common property”, fruit on the date-palm without the date- 
palm, crops on land without the land and (the pledge of) land and a date- 
palm without them (i.e. the crops and fruit) shall not be valid.” 


?18 Since possession has not been taken, the pledge contract is not binding. 

?? A pledge in lieu of items that are not held in liability, but in trust as appears later, 
is not valid e.g. items deposited for safekeeping (wadi a.) This is because a pledge is 
taken to secure a debt and items that are not held in liability cannot be secured. 

?? The value on the date of the rahn contract shall be considered. 

?21 Since the value of the pledged item, for which the pledgee is liable, is equal to 
that of the debt the two amounts shall be set off against each other. 

^? He will not be liable for the excess as this is deemed to be held in a fiduciary 
capacity (amana), unless he is guilty of misconduct or negligence. 

?23 Musha ‘refers to common property in which a person holds an undivided interest 
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A pledge in lieu of items held in trust such as deposits^"and assets in 


a mudaraba and sharika (partnership) shall not be valid.” 
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A pledge in lieu of the capital of salam, the price in a sarf transaction and the 
item of sale in a salam transaction shall be valid." If it (the pledge) is 
destroyed within the contractual session the sarf or salam transaction shall 


be complete and the pledgee shall (be deemed to) have received (full 
settlement of) his debt. 
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The contracting parties may agree to place the pledge in the hand of an 
‘adl”* and the pledgee or the pledgor may not take it from his hand. If it is 


e.g. a percentage share held in immovable property. Such an asset may not be 
pledged whether it is divisible or not and whether this pledge is given to the 
partner in that property or any other person. 

?24 The pledge of such items is not valid due to their not fulfilling the requirements 
referred to earlier i.e. the pledged item cannot be scattered or occupied by the asset 
or right of the pledgor. 

?25 Deposits refer to items held as wadi a for safekeeping and should not be confused 
with modern day deposits in bank accounts which are generally classified by jurists 
as loans (qard). 

226 Since these items are held in trust and the holder is not liable for them if they are 
destroyed, a pledge may not be taken for such items. 

?" These are liable debts and therefore a pledge may be taken for them. 
Nevertheless, taking possession, of the capital in a salam transaction and the price 
in a sarf transaction, in the contractual session (majlis) remains a necessary 
requirement for the validity of their contracts as discussed in the relevant chapters. 
?* The word “adl means upright and refers to any third party deemed to be upright 
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destroyed in the hand of the 'adl, the destruction shall the liability of the 
pledgee.”” 


Cosas İşə Cia OS 033skls Jus SLI gələli G2) 3şzəş 
dslually 835eJl $ WEE! Sly Gaull gə lylig coda 


The pledge of dirhams, dinars, items of dry-measure and items of weight 
shall be valid. If they are pledged in lieu of the same genus and they get 
destroyed, an equivalent amount of the debt shall be set off, even though 
there may be a difference in quality and craftsmanship.” 
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If a person who was owed a debt by another person receives the equivalent 
of his debt”" and spends the same, and thereafter realizes that the coins 
were zuyüf ^? he shall not be entitled to anything according to Imam Abu 
Hanifa.”” According to Imam Abi Yusuf and Imam Muhammad he shall 
return the equivalent of the zuyüf coins and (thereafter) claim genuine coins. 


and trustworthy by the contracting parties. 

?29 This is because, with respect to the monetary worth of the pledged item held as 
security for payment of the debt, the ‘adl acts on behalf of the pledgee who is liable 
for the pledged item once he takes possession of the same. 

^? When two usurious items of the same genus are set-off against each other no 
consideration is given to quality and form - as discussed in the chapter on usury. 

?! He received the same number of coins on the assumption that they were genuine. 
?? The Arabic word used here is zuyüf, which is the plural of zayf, and refers to coins 
that were rejected by the state treasury (bayt al-mal), due to a deficiency in their 
quality. The coins, however, were accepted by traders in the market. It may also 
refer to debased coins in which the content of the precious metal (gold or silver) 
was reduced. This is in contrast to jiyad coins which consisted of pure gold or silver 
and were accepted by the bayt al-mal as well as traders. 

?33 Since he has received the full quantity of his debt, the debt is deemed settled as 
no consideration is given to quality when two usurious items of the same genus are 
set-off against each other. This is the logical application of the juristic principle 
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If a person pledges two slaves (together) in lieu of (a debt of) one thousand 
dirhams and thereafter pays the portion of one of them he shall not have 
the right to take possession of him until he discharges the remainder of the 
debt.” 
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If the pledgor appoints the pledgee, the ‘adl, or any other person as proxy to 
sell the pledge when the debt becomes due, such appointment shall be valid. 
If this is made a condition in the pledge contract, the pledgor may not 
dismiss the proxy. If he does so, the dismissal shall not take effect.”” If the 
pledgor dies, the proxy shall not be dismissed.””° 


Aş 4029 day Ql JI c JU: öl Sais 
The pledgee may claim his debt from the pledgor”” and (seek to) detain him 


(qiyas) and was adopted by Imam Abi Hanifa. Imam Abia Yüsuf and Imam 
Muhammad, on the other hand, adopted the view stated in the text on the basis of 
juristic preference (istihsan) giving regard to providing an equitable solution to the 
matter at hand. 

*4The pledge (ie. the two slaves together) was in lieu of the entire debt and 
therefore may be retained until the full debt is settled. 

?5 Since this was made a condition within the pledge contract it becomes a binding 
term of the contract. Sanctioning the dismissal will infringe on this right of the 
pledgee to which he is entitled in terms of the pledge contract. 

*° The rules with respect to dismissal for this type of proxy, that is part of the 
pledge contract, differ from that of the ordinary proxy as discussed in the chapter 
on wakdla, in that the proxy (wakil) here is not automatically dismissed upon the 
demise of the principal (muwakkil). 

?? When the debt becomes due the pledgee (creditor) shall have the right to claim 
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on account of it.”” 
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If the pledge is in his hand he shall not be obliged to allow the pledgor to sell 


it”” so that he can pay him the debt from its proceeds. If he pays the debt 
the pledgee shall be ordered to hand over the pledge to the pledgor. 
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If the pledgor sells the pledge without the permission of the pledgee the sale 


shall be pending.” If the pledgee approves the same it shall be valid.” If the 
pledgor pays him the debt, the sale shall become valid.” 


fulfilment thereof from the pledgor (debtor.) His holding the pledge does not 
preclude him from doing so, as the pledge is merely intended to secure the debt. 

8 1f the debtor unduly delays making payment of the debt, despite having the 
means to do so, the pledgee creditor may apply to the authorities for him to be 
detained. This is in spite of his holding the pledge. 

?? Tt is the right of the pledgee to hold the pledge as security for payment of the 
debt. He is therefore under no obligation to enable the pledgor to sell the pledged 
item in order to pay off the debt from the amount realized through such sale. He 
may however do this of his own accord. 

?40 Since the pledgee has the right to hold the item, the sale of the item shall not go 
through and shall remain mawqüf (pending) on the authorization of the pledgee. 
The purchaser, in such instance, has the option of waiting for the pledge to be 
released or to apply to court for annulment of the sale. 

?! In such a case the price realized from the sale shall become a pledge in place of 
the original item. 

?^? Once the debt is settled there is no impediment for the sale to take effect and the 
sale shall become valid. 


MUKHTASAR AL-QUDURI 75 


gəəll slab gb Le Qu OWS O18 aie LB əyil us al JI gel dls 
C2) Jou Ae ile Un; Colo Jus] 443 dic 35İ Mode S Oly 
Agia! 15) MiSs azə lyr gals 42243 3 tel) eaial! İsə ol JI 05 os 
dinadd § all şə Ogi bl ue] Slate! ölş Gayl gal! 
ody d Lay O53 da AUI Joby 


If the pledgor emancipates the slave that is pledged, such emancipation 
shall be effective.’ If the debt is due, payment of the debt shall be 
demanded from him.” If the debt is deferred, the value of the slave shall be 
taken from him and held as a pledge until the debt becomes due.” If the 
pledgor is hard-pressed, the slave shall be made to work for his value and 
the debt shall be paid thereby."^ The same shall apply when the pledgor 
destroys the pledge. If a third party destroys the pledge, the pledgee shall be 
the applicant in claiming liability and he shall take the value which shall 
become a pledge in his hand. 


?5 The pledgor is the owner of the slave and can therefore emancipate him. Unlike a 
sale, emancipation takes effect despite the slave's being pledged. Once the slave is 
free he obviously cannot be held as a pledge any longer. 

?44 This applies when the pledgor is well-off and is able to settle the debt. 

?5 Once the debt becomes due and payable the pledgee may collect the amount due 
to him from the amount held as a pledge and return the excess if any. 

*4 If the pledgor (debtor), after having emancipated the pledged slave without the 
permission of the pledgee, is unable to fulfil the right of the pledgee (creditor), the 
pledgee shall be granted the right to claim his right from the earnings of the slave 
due to the slave's being the effective beneficiary of the emancipation i.e. the slave 
will be made to work for the benefit of the pledgee for the amount of the debt 
limited to the value of the slave. The slave shall be entitled thereafter to reclaim 
this amount from the actual debtor (i.e. the pledgor), once he is in a position to pay, 
since he was compelled to settle the debt which in reality was the obligation of the 
pledgor. 
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An offence’ (committed) by the pledgor against the pledge shall incur 
liability.”” An offence (committed) by the pledgee against the pledge shall 
result in a proportionate reduction of the debt.”” An offence (committed) by 
the pledge against the pledgor,”” the pledgee”" and their wealth shall not 
incur any liability.” 
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The rental for the place in which the pledge is stored shall be the obligation 
of the pledgee.”” The wage of the shepherd and the expenses of the pledge 


?*' Jindya (lit. crime or offence) refers to an infringement or offence against a person 


that makes retaliation or some other punishment mandatory. This may be a crime 
against the person's body and limbs e.g. a murder or wound. The details of such 
offences are discussed in the Mukhtasar in the chapter of jinayat, which does not 
form part of this commentary. 

?? The right of the pledgee in the pledge arising from the pledge contract is given 
due regard and the pledgor shall be held liable for any loss of this right caused by 
him in spite of his being the actual owner of the pledged slave. 

?? The pledgee will be, in any event, liable for the pledged item and the amount of 
the liability shall be set off with the debt if of the same genus. 

?? There is no monetary liability for the offence of a slave against its owner. 

?51 Since the offence was committed whilst the slave was in the hand of the pledgee 
the liability eventually devolves on him and is therefore nullified. 

?52 The Arabic term used here is hadr (lit.for nothing, in vain - Hans Wehr) 

?9 All expenses for the storage and safekeeping of the pledged item shall be the 
obligation of the pledgee as holder of the item. 
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shall be the obligation of the pledgor.^* The growth” of the pledge shall 
belong to the pledgor and shall become a pledge together with the original 
(pledge.) If it is destroyed there shall be no liability.”” If the original (pledge) 
is destroyed whilst the growth remains the pledgor shall redeem it in 
exchange for its portion." The debt shall be divided into the value of the 
pledge on the date of possession and the value of the growth on the date of 
redemption. The portion of the debt for the original (pledge) shall fall away 
and the portion (of the debt) for the growth shall be redeemed by the 
pledgor for that amount.^* 
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An increase may be made to the pledge.”” No increase may be made to the 


debt (amount) according to Imam Abü Hanifa and Imam Muhammad"? and 


?* All expenses for the maintenance, preservation and sustenance of the pledged 
item shall be the obligation of the pledgor as owner of the item. 

?5 ‘Growth’ refers to incidental gains in the form of the produce of the pledged item 
e.g. offspring, fruit, milk, wool etc. 

?55 Since the growth was included as part of the pledge secondarily and was not 
included in the original pledge contract it is not deemed to be in lieu of the original 
debt and carries no intended value. The pledgee therefore bears no liability for it. 

?57 Although the growth carries no intended value initially, it does so at the time of 
redemption. 

?58 This is best illustrated by an example: 

If we assume that the debt was twelve (12) dirhams, the value of the original pledge 
on the date of possession was ten (10) dirhams, and the value of the growth on the 
date of redemption was five (5) dirhams. The debt, therefore, will be divided into 
the proportion of 10:5 or 2:1 which means that the two thirds of the debt will be the 
portion of the debt against the original pledge i.e. eight (8) dirhams and one third of 
the debt will be the portion of the debt against the growth i.e. four (4) dirhams. The 
pledgor shall therefore redeem the growth for four (4) dirhams. 

?? For example, if the pledgor pledges a garment in lieu of a debt of ten (10) dirhams, 
he may later pledge an additional garment in lieu of the same debt. 

?? For example, if the pledgee requests for an additional amount as a loan with the 
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the pledge shall not become a pledge for both (amounts.)”" Imam Abi Yüsuf 
is of the view that an increase may be made to the debt as well. 
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A person may pledge one article with two people in lieu of a debt (due) to 
each one of them and the entire article shall be a pledge with each one of 
them.”” Each of them shall be liable for the portion of his debt in the article. 
If he settles the debt of one of them the entire article shall be a pledge in the 
hand of the other until he receives (fulfilment) his debt. 


çaLəd Go Gab! gal Ol die, Led gəlib (Sl say öl e lus gb Des 
Jl ge eld Sle God! diyə (şə) «US öl )JUsJb BW! Gs ae you b Gayl 
“Sə Lay Gayl dod xaş əl Veo ədil oth! xaş öl YI 


263 


If a person sells a slave with the provision? that the purchaser pledges a 


agreement that the original pledge, which was for the original debt of ten dirhams, 
will be pledged for this additional amount as well i.e. a total of fifteen dirhams, this 
shall be void and shall not apply to the original pledge contract. 

?61 This refers to the original debt and the new debt. The pledge will remain as a 
pledge for only the original debt and once this is settled the pledge may be 
redeemed. 

?? Since the pledge contract was concluded in one transaction the entire article 
becomes a pledge with each one of the two creditors and each one of them will have 
the right to withhold the entire item as security for the fulfilment of his debt. If the 
item cannot be divided they may agree to take turns in keeping it. If it is possible to 
split the item each of them must keep half of it. This rule is based on the analogy 
with the case of an item deposited for safekeeping as appears later in the chapter on 
wadi a. 

?63 The sale shall be valid since the provision is in conformity with the requirements 
of the contract i.e. the pledge secures payment of the purchase price which is an 
obligation of the contract of sale. 
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certain item”” with him in lieu of the price, and the purchaser thereafter 
refuses to hand over the pledge, he shall not be compelled to do so.”” The 
seller shall have the option of either agreeing to forsake the pledge or 
cancelling the sale, unless the purchaser pays the price immediately or gives 
the value of the pledge as a pledge in place of it. 
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The pledgee may keep the pledge himself or (store it with) his wife, child^* 
or servant who are his dependents.”” If he stores it with anyone that is not 
his dependant or deposits it (for safekeeping with someone else) he shall be 
liable.” 
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If the pledgee is guilty of misconduct in relation to the pledge he shall be 
liable with the same liability as that of usurpation (ghasb) for its full value.”” 
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If the pledgee lends the pledge to the pledgor and he takes possession of the 


?64 The item to be given as a pledge must be specified otherwise the sale will be 
rendered invalid. 

?5 As discussed, the pledge only becomes complete and binding when possession is 
taken. Since possession has not been taken the pledgor cannot be compelled to go 
through with the pledge. 

?66 This refers to an adult child that lives with him as opposed to one that does not. 
?67 A person normally stores his own items or any other items that are kept with him 
for safekeeping in this way and therefore the same applies to the pledged item. 

?$ Such an action will constitute ta addi (misconduct) and will result in liability. 

?69 The pledgee shall be liable for the full value of the item irrespective of the 
amount of the debt because by committing misconduct he is deemed to be a usurper. 
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same, it shall no longer be the risk of the pledgee.”” If it is destroyed in the 
hand of the pledgor there shall be no liability.^" The pledgee may recall it to 
his possession and when he takes it the risk shall return. 
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If the pledgor passes away his executor shall sell the pledge and settle the 
debt. If he has no executor the judge shall appoint"? an executor for him 
and order him to sell the pledge. 


?? By the pledgee’s handing it back to the pledgor the possession of the pledgee, 
which originally gave rise to his liability for the item, is withdrawn and the liability 
is terminated. 

?! Since the item was destroyed in the hand of the owner there is no liability on 
anyone. 

?? In principle, the judge (court) is appointed to look after the rights of Muslims 
when they are unable to do so themselves. In this instance looking after the rights 
of the person requires that an executor be appointed to discharge his debts and 
collect his dues. 
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The causes that necessitate interdiction are three: minority,"? slavery”” and 
insanity.”” The transaction of a minor shall not be valid unless with the 
authorization of his guardian.”” The transaction of a slave shall not be valid 
unless with the authorization of his master. The transaction of a 
permanently?" 
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insane person shall not be valid under any circumstance. 
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If any of these persons sells or purchases anything, whilst understanding 
sale"? and intending it”” the guardian shall have the option of (either) 


?? Since the intellect of a minor is either absent or deficient he is interdicted in 
order to protect his own interests. 

?74 Although a slave is eligible to enter into a contract, as there is no deficiency in his 
intellect, he is interdicted in order to protect the interests of his master. 

?75 Interdiction on an insane person is in consideration of his best interests due to 
the absence of or deficiency in intellect. 

7° This refers to a discerning minor i.e. a minor who understands the consequences 
of a sale transaction. The transaction of a non-discerning minor is not valid under 
any circumstance. 

777 If the person is not permanently insane but regains his sanity at times then the 
same law as that of a discerning minor applies to him. 

?78 This means that they understand the consequences of a sale transaction in terms 
of the transfer of ownership by the seller's losing ownership of the item of sale and 
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approving the transaction, if (he deems that) there is benefit in it, or 
cancelling it. 
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These three factors shall necessitate interdiction in statements only and not 
actions.”” Hence, the contracts and acknowledgements of a minor or insane 
person shall not be valid and their (pronouncement of) divorce or 
emancipation shall not occur. However if they destroy something they shall 
be liable for the same. 
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The statements of a slave shall be effective with respect to himself but not 
with respect to his master. If he makes an acknowledgement of debt he shall 
be liable for the same after he becomes free and shall not be liable 
immediately.” If he makes an acknowledgement of a legal punishment 
(hadd) or retaliatory punishment (qisas) he shall be liable immediately.”” His 
(pronouncement of) divorce shall be effective? 


the purchaser's acquiring ownership thereof. 

?? m other words, the sale transaction is genuinely entered into and is not done in 
jest. 

?? Actions cannot be undone once they take place since they occur physically and 
they therefore cannot be interdicted. On the other hand, legal statements are only 
deemed effective if recognized by the law (Shari'a) and it is therefore possible to 
interdict them when there is a flaw with respect to purposeful intent as in the case 
of a person with deficient intellect. 

?81 This is done in order to protect the interests of the master. 

?^? With respect to his life the slave is deemed to still possess the default freedom 


MUKHTASAR AL-QUDURI 83 


ölə Us 3 43 pag Iho Sle LIL OWS I5] 442.7] le əsə 3 daz şil Js 
JIB al VI deka Vs 443 al dye 3 Lud allə aly luas bözə OS ölə 
dw ga yüzə Lua fly ie alla dl] olay $ aed) ne OLE Abs 15) 
Ale All plu Azə gə peg Laas Rb İ3İB ağ əs deb US (uS 48 Grad ol 
LI die Quid: 6 ölə 

According to Imam Abu Hanifa no interdiction shall be placed on a fool™ if 
he is major, sane and free”” and his transactions in his wealth shall be valid 
even though he squanders and destroys his wealth in aimless and useless 
avenues. However Imam Abu Hanifa is of the view that if a boy reaches 
maturity but is still not (deemed) sensible”” his wealth shall not be handed 
to him until he reaches the age of twenty five. Any transactions he does 
prior to this shall (nevertheless) take effect. Once he reaches the age of 


twenty five his wealth shall be handed to him even though he is not deemed 
to be sensible. 


inherent in human beings. For this reason the master cannot make an 
acknowledgement of a capital offence on behalf of his slave. Hence any 
acknowledgement the slave makes in this regard is effective immediately. 

?83 This does not affect the right of the master and is therefore effective. 

?** A fool (safih) refers to a person who is so feeble-minded that he cannot look after 
his wealth and who squanders and exhausts it in aimless and useless avenues even 
though he is deemed to possess sanity i.e. he is not classified as insane. According to 
the view of Imam Abt Hanifa more harm is caused by interdicting such a person as 
this entails extinguishing his right as a human being to do transactions. 

285 In other words, none of the factors that necessitate interdiction are found in him. 
?86 The Arabic word ‘rushd’ refers to sensibility especially in the economic sense. 

?87 The reason his wealth was withheld from him after he reached maturity was to 
allow him a period of time to learn how to manage his wealth as an adult. This 
cannot continue indefinitely and the limit set by Imam Abt Hanifa is the age of 
twenty five, which, theoretically, is the age at which a man can become a 
grandfather! 


84 KITAB AL-BUYU ‘ 


Ale à Bpall Go gç dudull Le rou daas Lawg) şəl Js 
dite LA lue Biel ölə gStell ejl] azan 43 OI OB day day $ gb obs 
bas lg) Gow 0B azi jl öbəl eo ölə aza ğ gəm öl deal! Ue Us 
Jas] all 4J] o V dud yö Rb God Vs Las! lass lia yyə slike die jlo 
443 48 pad əəə Vs söyl die Guid. i> 
According to Imam Abi Yüsuf and Imam Muhammad an interdict shall be 
placed on a fool? and he shall be barred from transacting in his wealth. Any 
sale transaction he enters into shall not take effect. The judge (court) may 
allow such sale if it is deemed to be in his best interests. If he emancipates a 
slave the emancipation shall take effect”” and the slave shall have to work 
up to his value.” If he marries a woman the marriage shall be valid”" and 
the dowry he fixes shall be valid only up to the value of the standard dowry 
(mahr al-mithl) and any excess shall be void. 
According to them,”” when a boy reaches maturity but is still not (deemed) 


sensible, his wealth shall not be given to him for as long as he is not deemed 
sensible"? and any transaction he does in such wealth shall not be valid.” 


?88 This interdiction is in order to protect his interests and the law may allow 
transactions that are deemed to be in his best interests. 

?? Imam Abi Yüsuf and Imam Muhammad apply the principle that any transaction 
in which jest (hazl) has an effect interdiction shall also have an effect in such 
transactions and vice versa. Emancipation is an action in which jest has no effect 
and the same will apply for interdiction. 

?? Since it is not possible to rescind the emancipation, the only recourse to secure 
his interests is for the slave, the beneficiary of the emancipation, to work and pay 
off his value with the earnings. 

?! Interdiction does not have any effect on the invalidity of the marriage contract 
just as jest does not. In addition, since marriage is a basic need for a man, this 
transaction is considered valid. 

??? This refers to Imam Abu Yusuf and Imam Muhammad. 

?5 This will apply even after he reaches the age of twenty five. 

?54 According to Imam Abü Yusuf and Imam Muhammad, the benefit of withholding 
his wealth is only realized by also disallowing any transaction he enters into. If this 
is not done, he will still be able to dispose of his assets through the transactions that 
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Zakah as well as maintenance for his children, wife and those of his relatives 
who is required to maintain shall be paid from the wealth of the fool.”” If he 
wishes to perform the obligatory pilgrimage (hajj) he shall be permitted to 
do so. However the judge shall not hand the expenditure to him but (shall 
hand it) to some other reliable person that is also going on pilgrimage to 
spend on him during the journey. If he becomes ill and makes charitable 
bequests, these shall be valid? up to (the value of) one third of his (total) 
wealth. 
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The maturity of a boy shall be (established) by nocturnal emission (of 


semen)”, impregnation or ejaculation during intercourse. If none of these 
signs are found then (he shall be deemed to be mature) once he reaches the 


he enters into even though he does not have physical possession of such assets. 

?5 These are basic necessities as well as religious obligations which he is obliged to 
discharge despite being a fool. In the case of zakah the money will have to be given 
to him to discharge to the deserving recipients under supervision, so as to secure 
his intention which is a requirement for the validity of the religious obligation of 
zakah. 

?5 It is in his best interests in the hereafter for his charitable bequests at the time of 
his passing away to be deemed valid. 

297 i.e. by means of a wet dream whilst asleep. 
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age of eighteen years according to Imam Abu Hanifa. The maturity of a girl 
shall be (established) by menstruation, nocturnal emission (of semen) and 
pregnancy. If none of these signs are found then (she shall be deemed to be 
mature) once she reaches the age of seventeen years. According to Imam 
Abi Yusuf and Imam Muhammad, if a boy or girl reaches the age of fifteen 
years they shall be (deemed to be) mature.”” When a boy or girl reaches the 
age of puberty” and the matter of their maturity is unclear their statement 
with respect to their having attained maturity shall be accepted and the 
laws that apply to adults shall apply to them. 
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According to Imam Abi Hanifa there is no interdiction in respect of debt.”” 


If a person's debts become due and his creditors demand that he be detained 
and interdicted he shall not be interdicted according to Imam Abu Hanifa. If 
he has wealth?" the judge (court) shall not transact in such wealth but shall 
detain him indefinitely until he sells the same to pay off his debt. If he has 
dirhams and his debt is also dirhams the judge may settle the debt without 
his permission.” If the debt is dirhams and he has dinars the judge may sell 
them? to pay off the debt. 


?5 This is the view on which fatwa is given in the Hanafi school. 

?? This is at least twelve years for a boy and nine years for a girl. 

300 This refers to an insolvent person (muflis) whose liabilities are greater than his 
assets. 

901 Wealth here refers to assets besides dirhams and dinars as is clear from the next 
sentence. 

902.A creditor is allowed to appropriate the wealth of a debtor that he comes across if 
it is of the same genus as that of the debt e.g. dirhams. Thus the judge may also pay 
off the debt to the creditor. 

?? Dirhams and dinars are deemed to be of the same genus having regard to their 
being media of exchange (thaman.) 
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According to Imam Abt Yusuf and Imam Muhammad, if the creditors of an 
insolvent person demand that he be interdicted the judge shall place an 
interdict on him and prevent him from entering into any sale™ or other 
transaction and making any acknowledgements so as not to prejudice the 
(rights of his) creditors. The judge may also sell the assets of the insolvent 
person if he refuses to do so and distribute the proceeds of the sale to the 
creditors proportionately. 
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If he makes an acknowledgement (of a debt or right) whilst under 
interdiction, he shall be liable for the same after settling the (existing) debts. 
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Maintenance for the insolvent person, his wife, children and relatives shall 
be paid from his wealth.” 
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If the insolvent person has no known wealth and his creditors demand that 
he be detained whilst he claims that he has no wealth, the court shall detain 
him for any debt that he became liable for in exchange for wealth that he 


904 This refers to the sale of an asset for less than its market value. 
95 These are basic necessities and are given preference over the creditors’ dues. 
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received,” such as the price of an item of sale or a loan, as well as for any 
debt that he became liable for by (entering into) a contract," such as dowry 
and suretyship. The court shall not detain him for any other debt, such as 
compensation for a usurped item or an offence, unless there is evidence that 
(proves) he has wealth."* 
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Once the judge detains him for two or three months, he shall conduct an 
inquiry regarding his status. If no wealth of the insolvent person is 
discovered, the judge shall release him. The same applies if evidence that he 
has no wealth is established.” 
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The judge shall not intervene between the insolvent person and his 
creditors after his release from detention and they may pursue?" him 


906 The receipt of wealth is indicative of his being in possession of the same 
currently and his failure to settle his debts is deemed to be oppression (zulm.) In 
order to eliminate such oppression he is detained so as to pressurize him into 
settling his debts from the wealth he is presumed to have. 

977 The act of entering into a contract that gives rise to a financial obligation is 
indicative of his being in possession of wealth. 

905 In the absence of any evidence or indication that he has wealth it is assumed by 
default that he has no wealth and therefore deserves respite as per the Qur'anic 
directive. He therefore may not be detained. 

?? Once it is established or reasonably presumed that he has no wealth there is no 
basis for detaining him any longer. 

?? Mulazama refers to the harassment of a recalcitrant debtor through the constant 
pursuit of him. 
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without preventing him from concluding transactions or travelling. They 
may take the surplus of his earnings which shall be distributed amongst 
them proportionately. According to Imam Abü Yüsuf and Imam Muhammad, 
when the court declares him insolvent it shall intervene between him and 
his creditors?" unless they establish evidence that he has obtained some 
wealth. 
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There shall be no interdiction on a sinner”” if he is able to look after his 
wealth. The same law shall apply whether the person was a sinner originally 
(from the age of maturity) or became a sinner later on. 
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If a person becomes insolvent whilst he has with him the goods of a specific 
person, which he had purchased, the (original) owner (i.e. the seller) of such 
goods shall rank equal to the (other) creditors with respect to them.”” 


?! According to Imam Abu Yusuf and Imam Muhammad a judgement of insolvency 
is valid and the insolvent person is entitled to reprieve. Imam Abu Hanifa, on the 
other hand, does not regard a judgment of insolvency to be valid. 

50 The purpose of interdiction is to protect the interests of the person who is not 
able to look after his own wealth. The sinner is deemed to possess this ability. 

?5 Since the sale has already taken place, the insolvent person has become the 
owner of the goods and the seller is entitled to the purchase price which is now a 
debt payable by the purchaser. It is therefore similar to all other obligations that he 
is liable for. 
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Chapter: Iqrar (Acknowledgement) 
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When a free, sane adult" makes an acknowledgement of a right he shall be 
liable for the same whether what he acknowledged was ambiguous"? or 
known and he shall be asked to clarify" * the ambiguous. 
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Thus, if a person says””, ‘I owe so-and-so something’ he must describe 
something of value? and his statement shall be accepted with his oath if the 
beneficiary of the acknowledgement claims more than that. 


914 As discussed in the chapter on interdiction, the statements of a minor or insane 
person are not valid and the statements of a slave are only effective with respect to 
himself such that it does not affect the right of his master. 

?5 Ambiguity will not render an acknowledgement invalid as it is possible that the 
person making the acknowledgement is unaware of the amount he owes at the time 
of the acknowledgement e.g. a person does not know the value of the article he 
damaged or the outstanding balance of an account that he owes. 

?5 For the purposes of fulfilment the ambiguity will have to be removed and the 
judge will compel him to do so. 

?" [t must be noted that many of the rules in this chapter are based on the usage of 
words in the Arabic language and the custom prevalent at the time of the author. 
Acknowledgements made in English will therefore depend a lot on how words are 
used in the English language and the meanings they convey in accordance with 
their customary usage. 

?? Since he acknowledged that he ‘owes’ something, it has to be something of value 
as an item that has no value cannot be owed. 
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If a person says ‘I owe him wealth’ then shall have to clarify what he means 
and his statement shall be accepted regardless of how much or how little the 
amount is.”” If he says, ‘great wealth’ his statement shall not be accepted for 
(any amount) less than two hundred dirhams. If he says, ‘many dirhams” 
his statement shall not be accepted for (any amount) less than ten dirhams. 
If he says, ‘dirhams’ his statement shall not be accepted for (any amount) 
less than three dirhams. If he says, ‘such such dirhams’ his statement shall 
not be accepted for (any amount) less than eleven dirhams. If he says, ‘such 
and such dirhams’ his statement shall not be accepted for (any amount) less 
than twenty one dirhams.” 
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If a person says ‘on me?" or ‘towards me” he has acknowledged a debt. If he 


says ‘by me’ or ‘with me’ it shall be an acknowledgement of a trust in his 


?? His statement shall be accepted as long as it fits under the definition of ‘wealth’ 
and is known as such as per customary usage of the word. 

?? The Shari‘a has deemed a person who possesses this amount to be rich and has 
made zakah obligatory on him. This is therefore regarded to be a considerable 
amount. 

V! The Arabic word ‘darahim’ is the plural of the word dirham and refers to three to 
ten dirhams. Since he added the word ‘many’, ten is deemed to be the minimum in 
this case. 

922 These phrases are based on the method of usage of numbers in the Arabic 
language and altogether differ from their usage in English. 

923 As stated previously these rules depend on the usage of such prepositions in the 
Arabic language and the meaning they convey in terms of language and common 
usage. 
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hand. 
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If a person says to him, ‘You owe me a thousand,’ and he replies, ‘Weigh it,’ 
"Take the cash for it,’ ‘Allow me to defer it’ or ‘I have already settled it with 
you,’ this shall be an acknowledgement.™ 
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If a person makes an acknovvledgement of a deferred debt and the 
beneficiary of such acknowledgement confirms the debt but rejects the 
deferment, he shall be liable for the debt immediately and the beneficiary 
shall be requested to swear an oath”” with respect to the deferment. 
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If a person makes an acknowledgement with an exclusion, the exclusion 
shall be valid and he shall be liable for the balance - whether he excluded 
the lesser or greater amount.” If he excludes the entire amount he shall be 
liable for the acknowledgement (in full) and the exclusion shall be void.” If 


924 Although he didn’t make the acknowledgement of debt explicitly he confirmed it 
by making reference to it in his reply. 

925 Since he is denying the right of deferment claimed by the person making the 
acknowledgement he will be requested to take an oath in this regard. 

926 E g. A person makes an acknowledgement of a ‘hundred dirhams less ten’ or a 
‘hundred dirhams less ninety.’ As long as the exclusion is made with the 
acknowledgement it shall be valid. Exclusions that are made after the 
acknowledgement are not valid. 

527 Exclusion of the entire amount (e.g. ‘a hundred dirhams less one hundred’) is 
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a person says, ‘I owe him one hundred dirhams except one dinar’ or ‘(except) 
one qafiz of wheat’ he shall be liable for one hundred dirhams less the value 
of a dinar or a qafiz of wheat. 
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If a person says, ‘I owe him one hundred and one dirham’ then the entire 
hundred shall (also) be dirhams.” If he says, ‘I owe him one hundred and 
one garment’ he shall be liable for one garment and shall be requested to 
clarify what he meant by “hundred.””” 
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If a person acknowledges a right and together with that he says, ‘If Allah 
wills’ he shall not be liable?? for the acknowledgement. 
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If a person makes an acknowledgement and stipulates the option (of 
rescinding) he shall be liable for the acknowledgement and the option shall 
be void.”" 


tantamount to a retraction of the acknowledgement and is not valid. 

?? Although he did not mention that the ‘hundred’ referred to dirhams we will 
presume it to be such based on the common usage of the term. People commonly 
omitted the words dirhams, dinars and other measures of weight or volume when 
they recurred in a sentence due to the frequency of use. 

?? Since this phrase is not commonly used in the case of garments we cannot apply 
the above in this case and he will have to explain his intention. 

?? By him saying, ‘If Allah wills, he has suspended the effect of the 
acknowledgement on the will of Allah. This is a condition the realization of which 
we will not be able to ascertain and it therefore renders the acknowledgement void. 
?! An acknowledgement cannot be retracted or cancelled, once it is made and the 
stipulation of such an option does not have any effect. 
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If a person makes an acknowledgement of a property and excludes the 
building, the beneficiary of the acknowledgement shall receive the building 
as well as the property?" If a person says, ‘The building on this property is 
mine and the land?? is so-and-so's' it shall be as he said. 
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If a person makes an acknowledgement" of dates in a basket, he shall be 
liable for the dates as well as the basket.”” If a person makes an 
acknowledgement of an animal in a stable he shall be liable for the animal 
only.?^If a person says, ‘I usurped a garment inside a (piece of) cloth,’ he 
shall be liable for both together. If he says, ‘I owe him one cloth within 
another,’ he shall be liable for both. If he says, ‘I owe him one cloth within 
ten cloths, he shall be liable for only one cloth according to Imam Abü 
Hanifa and Imam Abt Yüsuf.”” According to Imam Muhammad, he shall be 


3? The use of the exceptive form (istithna” in the Arabic language only applies to 
what is included in the text explicitly. The word dar (property) linguistically does 
not include the bina’ (building) and hence such exclusion is not valid. 

55 The Arabic word used is 'arsa which refers to the piece of ground only without 
the building. 

555 In other words he acknowledges that he usurped these things. 

$5 Since he acknowledged that he usurped the dates as well as the container (basket) 
he shall be liable for both. 

336 This is because usurpation (ghaşb) cannot take place in immovable property and 
therefore there is no liability for it - as will be discussed in the chapter on 
usurpation. 

?" m normal practice a cloth is not wrapped in ten cloths and they are therefore not 
deemed to be a receptacle for the one cloth. 
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If a person makes an acknowledgement of having usurped a cloth and 
thereafter brings a flawed cloth, his statement shall be accepted together 


with his oath.”” The same shall apply if he makes an acknowledgement of 
dirhams and thereafter says that they were zuyü/.”” 
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If a person says, ‘I owe him five in five,’ intending multiplication and 
calculation, he shall be liable for only one five.” If he says, ‘I intended five 


with five,’ he shall be liable for ten.”” If he says, ‘I owe him from one dirham 
to ten,' he shall be liable for nine according to Imam Abü Hanifa, being liable 


55 Imam Muhammad, however, regards the ten cloths to be a receptacle for the one 
as this can possibly occur in the case of an extremely valuable cloth. 

339 Usurpation (ghasb) does not necessitate that the usurped item be free of defects 
because a person generally usurps any item he finds, whether it has a defect or not. 
Thus the default assumption is not that the item is free of defects as opposed to the 
case in a sale contract. 

940 Refer to the definition of zuyüf as discussed in the chapter on rahn. 

?! It appears that the concept of multiplication (darb) as understood by the earlier 
jurists differed from how we understand it today. Whilst we understand 
multiplication to be basically a form of repeated addition (1 x 3 is actually 1+1+1 
resulting in 3 items) it was understood by the jurists to be an increase in the 
number of parts (1 x 3 is actually splitting one item into 3 parts without an increase 
in the number of items.) 

?? Since the Arabic preposition ft could also be used to mean ‘with’ this meaning can 
be taken if he intends this instead of the meaning of addition. 
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for the starting point up to and excluding the end point. According to 
Imams Abü Yüsuf and Muhammad he shall be liable for the entire ten. 
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If he says, ‘I owe him one thousand dirhams being the price of a slave which 
I purchased from him and which I did not take possession of, and he 
mentions a specific slave, the beneficiary of the acknowledgement shall be 
told, ‘If you wish, hand over the slave and take the one thousand.?? If not, 
you are not entitled to anything.’ If he says, ‘I owe him one thousand being 
the price of a slave,' but he does not identify the slave, he shall be liable for 
the one thousand according to Imam Abi Hanifa.™ If he says, ‘I owe him one 
thousand being the price of this slave,’ he shall not be liable for it until the 
slave is handed over to him. Once the slave is handed over to him he shall be 
liable for the one thousand and if he is not handed over to him he shall not 
be liable for the same. 
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If he says, ‘I owe him one thousand dirhams being the price of wine or a pig,’ 
he shall be liable for the one thousand and his explanation shall not be 
accepted.” 


943 If he chooses this option a sale will be deemed to come into effect on the basis of 
their concurrence (tasaduq.) 

94 Imam Abu Hanifa regards this to be a retraction which is not permitted in 
acknowledgements. 

?5 Since the last part of his statement negates the obligation established by the first 
part, he will not be permitted to make such a retraction according to Imam Aba 
Hanifa. 
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If he says, ‘I owe him one thousand dirhams being the price of goods and 
they are zuyüf (dirhams,) but the acknowledgee says, ‘(they were) jiyad 
(dirhams™*)’ he shall be liable for jiyad’ dirhams”” according to Imam Abi 
Hanifa. 
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If a person makes an acknowledgement of a ring in someone's favour, he 
shall be entitled to the band and the stone. ”” If he makes an 
acknowledgement of a sword for someone, he shall be entitled to the blade, 
the sheath and the belt. If he makes an acknowledgement of a canopy,” he 
shall be entitled to the wooden sticks and the cloth (cover.) 
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If he says, ‘I owe the unborn child of so and so one thousand,’ and he says, 
‘So and so had bequeathed this amount to that child,’ or, ‘The father of the 
child had passed away and that is the inheritance, then such 
acknowledgement shall be valid.”” If he leaves the acknowledgement 


946 Refer to the definition of jiyad and zuyüf as discussed in the chapter on rahn. 

?" A sale, unlike the case of usurpation discussed earlier, demands that the item of 
sale and the purchase price be free of defect. Thus the second part of his statement, 
in which he claims the dirhams to be defective, is an attempt to retract from the 
first part and will not be accepted unless the acknowledgee concurs with him. 

?? The Arabic word khatam (ring) includes both these things. 

?? The Arabic word hajala refers to a curtained canopy or alcove made for a bride. 

°° In other words, if he provides a plausible explanation as to how he is liable to the 
child, the acknowledgement shall be deemed valid. If not, the acknowledgement 
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vague"" it shall not be valid according to Imam Abi Yusuf. 
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If he makes an acknowledgement of the unborn child of a slave-girl or the 
unborn offspring of a sheep for a certain person, the acknowledgement shall 
be valid and he shall be liable for the same. 
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If a person makes an acknowledgement of debts during his final illness,» 
whilst he has debts (that were due on him) prior to his illness as well as 
debts that he incurred during his illness for known reasons,”” then the debts 
prior to his illness and the debts the reasons of which are known shall be 


preferred over other debts.’ Once these are settled the debts that he made 
an acknowledgement of in his illness shall be paid. 
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If he did not have any debts prior to his illness then the acknowledgement 


shall be void. 
5! 1f he doesn't provide any reason for the liability Imam Abi Yüsuf deems the 
acknowledgement to be invalid. According to Imam Muhammad the 
acknowledgement shall be deemed valid if some plausible reason can be assumed 
even if he does not provide a reason. 
?? Final illness or Death-illness (marad al-mawt) refers to an illness that 

— renders a person unable to carry out his normal activities; 

— normally results in death; and 

— actually leads to death in the case of such person. 
95 E g. The amount due for an item that he purchased or an item that he damaged. 
94 Although the acknowledgement is deemed valid it may not extinguish the rights 
of other creditors that are already established. 
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shall be valid and the beneficiary of such acknowledgement shall be 
preferred over the heirs.”” 
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The acknowledgement of a person in his final illness in favour of any heir of 
his is void unless the other heirs confirm the same. 
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If a person makes an acknowledgement in his final illness in favour of a non- 
relative and thereafter says, ‘He is my son,’ the lineage shall be established 
and the acknowledgement shall be void. ”” If a person makes an 
acknowledgement in favour of an unrelated woman and thereafter marries 
her, the acknowledgement in her favour shall not be void.”” 
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If a person divorces” his wife thrice in his final illness and thereafter makes 
an acknowledgement of a debt in her favour and passes avvay””, she shall 


95 m terms of the Islamic law of succession debts are given priority over the 
entitlements of heirs. 

956 The claim of paternity is projected retrospectively to the time he was conceived. 
This means that the acknowledgement was made for his son and is therefore void. 
97 The case of marriage is different to that of paternity in the sense that the 
marriage only takes place after the acknowledgement was made and therefore the 
acknowledgement remains valid. 

558 This applies when the divorce is issued at her request. If the divorce was issued 
by the husband unilaterally then the husband falls into the category of al-farr bi I- 
talaq i.e. a man who is attempting to preclude his wife from inheriting from his 
estate by divorcing her in his death-illness. In such a case the wife shall inherit her 
full share from the husband's estate, no matter what this amounts to. 

559 This applies if he passes away whilst she is still observing the mandatory waiting 
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360 


receive the lesser?? of the debt and her (share of) inheritance from him. 


ald] d8.uos dis! dil Sg x0 Lud al uds dlih alza Wo: eso Sİ as 
lhl d dyşil SU Las po OĞ ölş dic azı Cus 


If a person makes an acknowledgement of (the paternity of) a boy, the like 
of whom could be born to a person like him," and who has no known 
lineage,”” (claiming) that he is his son, and the boy confirms the same,”” his 
lineage shall be established to him even if he is in his final illness and he 
shall share with the other heirs in the estate. 
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A man may make an acknowledgement of parents, children, wife and master. 
A woman’s acknowledgement of parents, husband and master shall be 
accepted." Her acknowledgement of a child shall only be accepted if 
confirmed by the husband or if a midwife testifies to the childbirth. ^ If a 


period ('idda. If the waiting period lapses prior to his passing away the 
acknowledgement shall be valid. 

960 Due to the possibility of collusion between them the lesser amount is given to her. 
°° Tn other words, the age difference between them admits the possibility of such an 
occurrence. 

?? Tf the boy has a known lineage, his lineage cannot be established to anyone else. 
963 This applies only if the boy is of the age where he can express himself. 

?*! Since such acknowledgements do not involve any other person, as in the next 
case, they shall be valid if the person (i.e. the parent, spouse etc.) confirms the 
relationship. 

°° The acknowledgement of a child by a woman entails charging her husband with 
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person makes an acknowledgement of relationship to a person other than 
parents, children, husband, wife or master such as a brother or uncle such 
acknowledgement shall not be accepted with respect to lineage.”” Thus if he 
has a known heir, whether close or distant, such heir shall have greater 
entitlement to the inheritance than the beneficiary of the acknowledgement. 
If the person does not have any heir the beneficiary of the 
acknowledgement shall be entitled to his inheritance. If a person's father 
passes away and he makes an acknowledgment of a brother of his, the 
relationship shall not be established but he shall share with him in the 
inheritance." 


paternity and this must be confirmed by the acknowledgement of the husband or 
evidence in the form of the testimony of the midwife. If the woman is unmarried 
her acknowledgement shall be valid immediately. 

966 This is because it entails charging someone else with the lineage e.g. the 
acknowledgement of a brother entails charging his father with his paternity. 

? Since the acknowledgement entails two aspects (viz. charging someone else with 
paternity and sharing the inheritance) only the one that he has authority over shall 
be established i.e. sharing the inheritance. 
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Chapter: lfara”" (Lease) 
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Ifara is a contract on benefits'? in exchange for a consideration. It shall not 


be valid unless the benefits are known and the consideration is also 
known.’” Anything that may be a price in a sale may be rental in ijara. 
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Benefits sometimes become known by (defining) the period such as the 
leasing of residential properties and lands for farming. In such a case the 
contract shall be valid by (defining) a known period, whatever the period 
may be.” 


368 The term ijára refers to both ijara al-a'yàn (lease) and ijara al-a‘mal (hiring of 
services) and both of these types are discussed in this chapter. 

369 Manafi" (lit. benefits such as the use of a property or asset or services received) 
are intangible and non-existent at the time of the contract and only come into 
existence when the asset is actually utilized or the service is rendered. The Sharra 
has, nevertheless, permitted such a contract, on the basis of need, and deems it to 
come into effect moment by moment as the benefit comes into existence. 

?? Ambiguity with respect to the subject matter of the lease or the rental has the 
potential of resulting in dispute and will therefore invalidate the ijara contract just 
as in the case of a sale contract. 

?' An ijara may be contracted for any period of time, no matter how short or how 
long. Thus a long-term lease shall also be deemed to be an ijara in terms of the 
Sharr a. 
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Sometimes they (benefits) become known by (defining) the work and (by) 
specification such as hiring a person to dye or sew a cloth; or hiring an 
animal to transport a known quantity (of goods) or to ride it for a specified 
distance. 
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Sometimes they (benefits) become known known by identification and 
indication such as hiring a person to transport 'this wheat?" to a known 
place.” 
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The rental of dwellings and rooms for occupancy shall be valid even though 
he does not specify what he will do therein." He shall have the right to do 
anything therein"? besides (work as) a blacksmith, bleacher or miller." 


?? The quantity of the wheat is not known but the wheat is clearly identified by 
indication and thus there is no room for disagreement later. 

?? The place may be defined or indicated. 

?" Since the use of the premises for residence or occupancy is customary this shall 
apply even if it is not specified in the contract. 

?5 Although it was not stipulated in the contract, he shall have the right to do 
anything that does not cause damage to the building e.g. cooking, washing clothes 
etc. 

975 Since these involve heavy-duty processes, such as pounding, they are likely to 
cause damage to the building and are therefore precluded unless specifically 
mentioned. Using a hand-mill as is normally used in homes shall be permitted. 
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The rental of lands for farming shall be valid. The contract shall not be valid 
until he specifies what will be planted therein?" or he stipulates that he may 
plant whatever he wishes therein. 
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The rental of vacant land for the purpose of building thereon or planting of 
date-palms or trees shall be valid. When the period of the lease expires the 
lessee shall be liable to remove the building and plantation and hand it back 
(to the owner) vacant unless the owner of the land opts to reimburse him for 
the value of the same razed and assume ownership thereof; or consents to 


leaving it as is, in which case the building shall belong to one person and the 
land to another. 
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The rental of animals for riding and transport (of goods) shall be valid. If he 
generalizes”” the riding he shall have the right to let anyone he wishes ride 


777 Since the land may be damaged, depending on what is planted on it, it is a 
requirement, so as not to lead to any dispute later, that this ambiguity be removed 
by specifying what is to be planted on the land or by granting the option to the 
lessee to plant whatever he wishes. 
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the animal.”” The same shall apply if he rents a garment for wearing and 


generalizes. If he stipulates that ‘so and so will ride the animal’ or ‘wear the 
garment' and he thereafter lets another person ride the animal or wear the 
garment he shall be liable if the animal dies or the garment is ruined. This 
law shall apply to anything which differs by a difference in the user. In the 
case of immovable property and things that do not differ with a difference 
in the user, such a stipulation shall not be given consideration. Thus if he 
stipulates the occupancy of a specific person he may let another person 
occupy the property. 
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If he specifies the type and quantity (of the item) that he will carry on the 
animal e.g. he says, ‘five qafiz ”” of wheat’ he may carry what is similar to or 
lesser than wheat in terms of the damage (it may cause) such as sesame or 
barley. He may not carry what is more damaging than wheat, such as salt 


and iron. If he rents the animal to carry a specified quantity of cotton he 
may not carry iron of the same weight. 


?? In other words, he does not qualify it by specifying who will ride the animal. This 
refers to the case when it is stipulated in the contract that he will have the right to 
designate the rider after the contract. If at the time of the contract the name of the 
rider is not specified or the option is not given to the lessee to designate the rider, 
the lease shall be invalid. 

?? Since this was stipulated in the contract he shall have the option to designate the 
rider. Once he does so only that person may ride the animal thereafter. 

580 As mentioned previously, qafiz is a dry measure of volume equivalent to 12 sa‘ 
which is 40.344 litres or 39138 grams of wheat. (Mu'jam Lughat al-Fuqaha ). 

581 Although the weight may be the same, the difference between cotton and iron is 
that cotton spreads out over the back of the animal whilst iron is concentrated in 
one area. 
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If he rents it to ride it himself and thereafter makes another person ride 
behind him and the animal dies he shall be liable? for half of its value? 
regardless of the weight. If he rents it to carry an amount of wheat and 
thereafter carries more than that and the animal dies he shall be liable for 


the excess weight.” If he pulls the animal by its reigns or strikes it^ and it 
dies he shall be liable according to Imam Abu Hanifa.”” 


582 The liability is due to breach of the term of the contract. 

985 Since there were two people who rode the animal and only one was allowed in 
terms of the contract he shall be liable for half the value of the animal. It must be 
noted that this refers to the case where the animal was capable of carrying two 
people. If not, he shall be liable for the full value of the animal. 

584 With respect to riding animals the weight of the rider is not as significant as his 
skill in riding. Therefore weight is not considered in this case as opposed to the next 
case. 

?5 [n this case the weight is considered and the liability will be in proportion to the 
excess weight. Here too it must be noted that this refers to the case where the 
animal was capable of carrying that quantity of wheat including the excess. If not, 
he shall be liable for the full value of the animal. 

586 This refers to pulling or striking the animal in the usual manner. 

557 Even though he did this in the usual manner Imam Abi Hanifa holds him liable 
and regards such action to fall outside the scope of what is permitted by the owner. 
According to Imam Abu Yusuf and Imam Muhammad he shall only be liable if he 
goes against the usual manner or extent of such action. 
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There are two types of hired persons?" a common hired person and a 
specific hired person. A common hired person”” is one who only entitled to 
the fee once he does the work such as a dyer or bleacher. The goods shall be 
a trust in his hand and if they are destroyed he shall not be liable for them 
according to Imam Abü Hanifa. According to Imam Abü Yüsuf and Imam 
Muhammad he shall be liable?" Any thing that is ruined by his work such as 
the cloth's tearing by his pounding it, the porter's slipping, the rope that the 
transporter used to tie the load snapping and the ship's sinking by his 


steering it. However he shall not be held liable for human beings?" who 
drown in the ship or fall from the animal. 


3555 This is the beginning of the discussion on ijara al-a “mal - also known as ijara al- 
ashkhas. 

555 ^ common hired person (ajir mushtarak) is a person who is hired by more than 
one person at the same time or by one person without his work being defined by 
time. In other words it refers to a worker, such as a tailor, who offers his services to 
many and thus may be contracted by several clients at once. 

?? However in the event of a major catastrophe, such as a widespread fire, he is not 
liable even according to Imam Abi Yusuf and Imam Muhammad. 

?' Liability for human beings is only imposed as a result of an offence (jinaya) and 
cannot be based on a contract. 
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When a phlebotomist”” carries out a venesection or an animal surgeon 
performs surgery without going beyond the normal area, there shall be no 
liability on them for any damage arising from such procedure. 
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A specific hired person"? is one who is entitled to the fee by presenting 
himself in the period even if he does not work e.g. a person who is hired for 
a month to do service or to herd goats. There shall be no liability on the 
specific hired person for anything that is damaged in his hand and nor for 
anything that is damaged on account of his work.” 
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A lease shall be invalidated by (invalid) conditions just as a sale becomes 
invalid.”” 


392 The Arabic word fasd (phlebotomy or venesection) refers to a procedure in which 
an incision is made into a vein and blood is removed for purposes of treatment. A 
person who performs phlebotomy is called a 'phlebotomist', although doctors, 
nurses, medical laboratory scientists and others perform some phlebotomy 
procedures in many countries. 

93 A specific hired person (ajir khass) refers to a person whose services are 
exclusively available to a particular employer in a stipulated period. 

54 The specific hired person acts on behalf of the owner of the item who owns his 
services for that period. Thus, any action he does is attributable to the owner 
himself as long as such action is carried out in the usually accepted manner. Any 
violation of the norm shall result in liability. 

?5 Gara is similar to a sale contract in that both are commutative contracts that are 
affected by invaliding conditions. 
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If a person hires a slave to serve him he shall not have the right to travel”" 
with him unless he stipulated that (in the contract.) A person may hire a 
camel to carry a litter" and two riders to Makkah. In such a case he shall 
have the right to an ordinary litter but it is best if the camel-driver sees the 
litter. If a person hires a camel to load a specified amount of provision (for 
the journey) and he eats from it on the way he may replace the quantity he 
consumed.” 
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The rental (or fee in an ijara contract) shall not become due by (merely 
concluding) the contract? but shall become due by one of three ways: 


996 Since service during travel is more difficult this cannot be imposed on the person 
hired without his consent, unless the usual practice is to travel with such a slave - 
in which case he may travel with him. 

?! This is also known as a howdah, or houdah derived from the Arabic hawdaj, and is 
a carriage which is positioned on the back of an animal (such as a camel or elephant) 
that is used for the transport of persons. 

998 This is because he has the right to carry the full amount specified throughout the 
length of the journey. 

?? This is unlike the case of a sale contract in which payment of the purchase price 
becomes due on the purchaser by merely concluding the contract unless it was 
specifically deferred. 


MUKHTASAR AL-QUDURI 111 


Stipulation of advance payment, advance payment without stipulation”” or 
receipt of the subject matter™ of the contract. 
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If a person rents a house, the lessor may demand from him the rental daily 
unless the (payment) due date is specified in the contract. If a person hires a 
camel to Makka the camel-driver may demand the rental for each stage. A 
bleacher or tailor may only demand the fee when they complete the job 
unless advance payment was stipulated. 
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If a person hires a baker to bake one qafiz of wheat in his house for one 
dirham, the baker shall only be entitled to the fee when he takes the bread 
out of the oven.*” If a person hires a cook to prepare a walima meal for him, 
the cook shall be liable for dishing it out.^' If a person hires a person to 


400 If the lessee makes payment to the lessor in advance he shall not have the right 
to claim this amount back even though the contract did not stipulate advance 
payment. 

401 Since [jara is a commutative contract, once the contracted benefits are received 
in full by the lessee or hirer payment of the rental or fee shall become due. 

^? A marhala refers to a stage of a journey that was equivalent to one day's journey 
of loaded camels (Mu jam Lughat al-Fuqaha'.) After each marhala a manzil (inn) in 
which travellers could rest for the night used to be located. 

403 The job is only complete once the bread is baked and taken out of the oven. 

“04 Many of these cases depend on the prevalent custom ( urf) in a particular time 
and place. 
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make bricks for him, he shall be entitled to the fee once he forms them 
according to Imam Abi Hanifa. According to Imam Abi Yusuf and Imam 
Muhammad he shall only be entitled to the fee once he stacks them up.”” 
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If a person says to a tailor, ‘If you sew this cloth into a Persian style garment 
it will be one dirham*” and if you sew it into a Roman style garment it will 
be two dirhams*”, it shall be valid and he shall be entitled to the fee for 
whichever of the two jobs he does. 
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If he says, 'If you sew it today it will be one dirham and if you sew it 
tomorrow it will be half a dirham' then, according to Imam Abü 
Hanifa, if he sews it today he shall be entitled to one dirham and if he sews it 
tomorrow he shall be entitled to the market fee? which may not exceed 
half a dirham. 


^5 Imam Abü Yüsuf and Imám Muhammad regard stacking the bricks as being part 
of the completion of the job, because prior to this there is a possibility of them 
flopping. 

“°° This refers to the fee for that job. 

“07 The tailor is given the option to do whichever of the two jobs he chooses. Since 
each of the jobs is distinct, this option shall be valid and is similar to khiyar al-ta yin 
(option of specification) for a number of items in a sale contract. 

^* Imam Abu Hanifa considers the stipulation “if you sew it tomorrow it will be half 
a dirham' to be invalid as it defines both time and work making the subject matter 
of the Ijara ambiguous. In such instance the market fee applies. According to Imam 
Abu Yusuf and Imam Muhammad he shall be entitled to the stipulated fee as per the 
agreement when he completes the job. 
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It shall be valid if he says, ‘If you occupy this shop as a druggist it will be for 
one dirham per month and if you occupy it as a blacksmith it will be for two 
dirhams.’ He shall be entitled to the stipulated fee for whichever of the two 
things he does according to Imam Abi Hanifa.*” According to Imam Abu 
Yusuf and Imam Muhammad the Jjara shall be invalid.” 
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If a person rents a property ‘every month for one dirham’ the contract shall 
be valid for one month and invalid for the remaining months unless he 
specifies the total number of months such that it is known."" If he resides 
(in the property) for a moment*” of the second month, the contract shall 
become valid for it and the lessor shall not have the right to remove him 
until the end of the second month. This applies to every month in the 
beginning of which he resides. 


^? This is similar to the case of the Persian or Roman garment discussed above and 
the lessee is given the option to choose one of the two distinct contracts. 

^? Imam Abu Yusuf and Imam Muhammad consider the lease to be invalid as the 
rental for the benefit of occupation, which is the subject matter of the contract, is 
ambiguous. 

“11 This is similar to the case of the sale of a heap of wheat "every qafiz for one 
dirham" discussed at the beginning of the book of sale. Due to the ambiguity of the 
total number of months the lease is valid only for one month. 

?? The preferred view is that a grace of one day (24 hours) is granted. 
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If a person rents a house for one year in exchange for ten dirhams it shall be 
valid even though he did not stipulate the portion of rental for each month. 
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It shall be valid to take the fee (paid for the use) of a public bath*? and 
cupper."" It shall not be valid to take a fee for the mating of a stud."? It shall 
not be valid to hire a person for adhan, iqama, hajj “" and for singing and 
mourning." 


45 Even though the benefits, such as the time to be spent and the amount of water 
to be used, are not clearly defined and are in fact ambiguous (majhül) the early 
jurists allowed this transaction on the basis of common practice in the wider society 
(ta Gmul) because this practice rarely, if ever, lead to dispute. 

^! This rule is specifically mentioned by the author due to a doubt that may arise as 
there is a hadith that refers to the earnings of a cupper as being impure (khabith.) 
However it is also recorded in the hadith that the Prophet # himself paid a cupper 
for his services. The Hanafi scholars therefore understand the first hadith to mean 
that the profession of cupping is discouraged as it involves dealing with impurities 
such as blood. 

415 This has been specifically prohibited in the hadith and refers to the prohibition of 
stud fees which is a common practice even nowadays. In addition a live foal 
guarantee is a common provision in modern horse breeding contracts. This is a 
form of a warranty offered to the mare owner by the stallion owner and basically 
says that if the mare fails to produce a live foal from the breeding, the stallion 
owner will breed the same mare again without charging another stud fee. 

416 The original position in the Hanafi school was that it is not valid to hire someone 
to perform acts of reward, such as those mentioned in the text, as the reward for 
acts of worship is earned by the doer himself and he cannot be paid for such acts. 
Later scholars, however, have permitted hiring a person for some of these acts, such 
as teaching of Qur'an, due to the need of the time and the lack of individuals 
prepared to offer such services purely for reward. Another reason was that in 
earlier times teachers and Imams would receive grants from the State that would 
suffice for their needs allowing them to dedicate their time to teaching. When this 
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The lease of a (share in) common property^" shall not be valid according to 
Imam Abü Hanifa unless it is (leased) to the partner. According to Imam Abü 
Yüsuf and Imam Muhammad, the lease of a (share in) common property 
shall be valid. 
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The hiring of a wet-nurse*” in exchange for a known fee shall be valid. It 
shall also be valid (if it is) in exchange for her food and clothing.” The hirer 


practice stopped, it became necessary for them earn their livelihood in other ways 
and as a result many of them were unable to dedicate sufficient time for teaching. 

47 An ijára contract cannot be concluded for sinful acts such as mourning and 
singing which are prohibited. 

“8 Mushd" refers to an undivided share held in common property e.g. If a person 
leases his 5096 share in a house to a third party this is not valid. This is because the 
lessor is unable to deliver the subject matter of the lease to the lessee due to the fact 
that it is common property. However if he leases his 5096 share to his partner, who 
is the owner of the other 5096, this shall be valid as he will enjoy the benefit of the 
entire property. 

*? The Qur'an (2: 2:233 and 65:6-7) validates this type of ijara. The contract is 
deemed valid despite the fact that there is an element of ambiguity with respect to 
the quantity of milk, the number of times the baby will require breastfeeding etc. 
However, in common practice, such ambiguity does not lead to dispute and 
therefore the contract is valid. It must be noted that the validity applies only in the 
case of humans and not animals. Hence, it is not valid to rent a dairy cow for its 
milk. 

^? Although the precise quantity of food and clothing is not specified in the contract, 
Imam Abi Hanifa allows this on the basis of juristic equity (istihsan) since the 
ambiguity does not lead to a dispute as the common practice was for fathers to 
spend generously on women nursing their children. 
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shall not have the right to prevent her husband from having intercourse 
with her. If she becomes pregnant they” shall have the right to cancel the 
Ijara if they fear for the child because of her milk. It shall (also) be her 
duty”” to prepare the child's food. If she feeds the child with the milk of a 
sheep during the period she shall not be entitled to a fee. 
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Any workman whose work has an effect in the article, such as a bleacher or 
dyer, shall have the right to withhold'? the article upon completion of the 
work until he receives payment. Any person whose work does not have an 
effect in the article shall not have the right to withhold the article in lieu of 
payment, such as a porter and a seaman."* 
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If it is stipulated that the workman must do the job himself he shall not have 
the right to get another person to do the job. If the work is left unspecified 
he may hire another person to do the job. 


421 “They” refers to the child's guardians. 

422 With respect to matters not stipulated in the contract, the prevalent custom (‘urf) 
will be applicable. Hence, preparation of the child's food, washing the child's clothes 
etc. will also be the duty of the wet-nurse if this was customary. 

“3 Since the subject matter of the contract is a visible feature in the article, the 
article may be withheld until payment is received just as the subject matter of a sale 
contract may be withheld until the purchase price is paid. 

424 [n this case the subject matter of the contract is the work itself, which does not 
exist in the article and it is not possible to withhold it. 
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If the tailor and the owner of the cloth have a disagreement in which the 
owner of the cloth says, ‘I instructed you to make it into a cloak’ and the 
tailor says, ‘shirt’; or the owner of the cloth says to the dyer, ‘I instructed 
you to dye it red but you dyed it yellow,’ the statement of the owner of the 
cloth shall be accepted? together with his oath. If he swears the oath the 
tailor shall be liable. 
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If the owner of the cloth says, 'You did the job for me at no charge, and the 
workman says, '(It was) in exchange for a fee' the statement of the owner of 
the cloth shall be accepted”” together with his oath according to Imam Abi 
Hanifa. According to Imam Abt Yusuf, if he was a customer of his he shall be 
entitled to the fee”” and if not he shall not be entitled to the fee. According 
to Imam Muhammad, if the workman was known to do such work for a fee*” 
his statement shall be accepted that he had done the job in exchange for a 
fee. 


“5 Since the instruction for the job originates from the owner of the cloth, his 
statement will be accepted. However his oath will also be required because he is 
denying something which he would have been liable for had he acknowledged it. 

“6 Since he is denying liability his statement shall be accepted in accordance with 
the principle established by the hadith that, ‘the claimant has to produce evidence 
and the denier has to take an oath.’ 

^? According to Imam Abii Yüsuf, the established practice between them is assumed 
to be the default and anything contrary will require specific evidence. 

*? In other words, he does this for a living. 
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In an invalid (fasid) ifara the market fee (or rental) shall be due” as long as it 
does not exceed the stipulated amount. 
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VVhen the lessee takes possession of the property he shall be liable for the 
rental even though he does not occupy it.”” If it is usurped from his hand by 
some person the rental shall fall avvay.”" If he finds a defect in it that 
hinders occupation he shall have the right to cancel (the contract.) If the 
property falls apart, or the irrigation to the land is cut off, or the water is 
cut off from the mill the Ijara shall become cancelled.*” 


^? Since the contract was not valid, the amount of the rental or fee stipulated 
therein shall not take effect. Instead, the market fee or rental will become due. 
However because the parties had agreed to forego any excess on the stipulated 
amount this market fee or rental shall not exceed that amount. 

^? Since it is not conceivable for the lessor to hand over the usufruct itself to the 
lessee, the handing over of the property shall be sufficient. This is because once the 
lessee takes possession of the property he is in a position to make use of it by 
occupying it. This rule applies in the case of a valid ifara only and not in the case of 
an invalid ijara, in which instance payment shall only be due if he actually occupied 
the property. 

?' Tn such a situation he no longer has the ability to make use of the property and 
therefore he is not liable for any rental. 

^? [n these situations the usufruct, which is the subject matter of the ijara contract 
is totally lost and the contract therefore becomes cancelled. 
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If any of the two contracting parties passes away, and such person had 
contracted the ijara as principal, the ijara shall become cancelled. If he had 
contracted it for a third party”” it shall not become cancelled. 
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It shall be valid to stipulate an option (of cancellation) in an Ijara contract. 
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Ijara shall become cancelled for (valid) reasons such as if a person rents a 
shop in the market to do business therein and thereafter loses all his 
vvealth.”” (Another example is) if a person leases out a property or shop (to 
someone) and thereafter becomes insolvent and liable for debts that can 
only be settled by the price of what he leased, the judge shall cancel the 
contract (of ifara) and sell the property to settle the debt. (A third example is) 
if a person hires an animal for a journey and thereafter he no longer intends 
to make that /ourney.”” If the person who hired out the animal to him no 


453 E.g. if he was a proxy or guardian acting on behalf of someone else. 

^! Gara is similar to a sale contract in that they are commutative contracts in which 
possession is not required to be taken in the contractual session. The option of 
stipulation is therefore permitted. 

“Tn such a case it will not be possible for the lessee to proceed with the lease 
without undergoing additional harm that was not due in the contract. 

“6 Tn this case as well it will not be possible for the one who hired the animal to 
proceed with the contract without undergoing additional harm that was not due in 
the contract, as the reason for his travel may not be existent any longer and forcing 
him to travel will impose additional harm on him. 
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longer intends to make that journey it shall not be (deemed) a valid 
excuse.”” 


“7 This is because he does not have to go out himself and can send someone else (e.g. 
an employee of his) on his behalf. Thus, no additional harm is caused to him by 
proceeding with the contract. 
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Chapter: Pre-emption^ 
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Pre-emption shall be binding (as a right) for the co-owner in the item of 
sale,”” thereafter the partner in the right of the item of sale, such as 
irrigation and passage," and thereafter the neighbour. The partner who 
shares the (right of) passage and irrigation and the neighbour shall not have 
(the right of) pre-emption in the presence of the co-owner. If he gives up 


“8 The Arabic word used is shuf'a and literally refers to attaching or subjoining one 
thing to another. In the Sharr'a it refers to the right to forcefully acquire ownership 
of immovable property from a purchaser. The English translation ‘pre-emption’ is 
used even though, as is the case with all English terms used for Islamic 
jurisprudential terminology, this may not be identical to the concept of shuf'a set 
forth by the scholars of Islamic jurisprudence. 

In terms of the legal definition, pre-emption or the right of pre-emption refers to a 
contractual right to acquire certain property newly coming into existence before it 


can be offered to any other person or entity. It is also called a ‘first option to buy.’ It 
comes from the Latin verb emo, emere, emi, emptum, to buy or purchase, plus the 
inseparable preposition pre, before. A right to acquire existing property in 
preference to any other person is usually referred to as a 'right of first refusal.' 

“9 This refers to a co-owner in the property itself e.g. a person who holds a 50% 
undivided interest in common property. 

^? This refers to a person who owns a property that shares the right to use water 
from a private river or the right to use a private passage. 'Private' in this context is 
used as opposed to public. Sharing a public river or a public road or passage does 
not give rise to any right of pre-emption. A private road is one with a dead-end that 
affords no exit (cul-de-sac.) A private river is defined, according to Imam Abi 
Hanifa and Imam Muhammad, as one in which boats don't sail. 
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(such right) the (right of) pre-emption shall be for the partner in passage. If 
he (too) gives up (the right) the neighbour shall take it. 
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The (right of) pre-emption shall become due once the contract of sale takes 
place. It shall become fixed by calling witnesses“ and ownership shall pass 
by taking it^? when the purchaser hands it over or the court passes 
judgement. 
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When the pre-emptor learns of the sale he must call witnesses*” to his claim 
in the same session. He must thereafter call witnesses against the seller, if 
the item of sale is in his hand,” or against the purchaser or at the property. 
Once he does this his (right of) pre-emption becomes fixed and shall not 
lapse by a delay according to Imam Abü Hanifa. According to Imam 
Muhammad, if he abandons it for a month after calling witnesses his (right 


^! This refers to talab al-ishhad referred to below, which is done after 
talab al-muwathaba. 

^? Ownership only passes at this stage and if the pre-emptor has to pass away prior 
to this, the house will not form part of his estate. 

“8 This is known as talab al-muwathaba and must be done as soon as he comes to 
know of the sale. The reason for this is that shuf'a is a weak right that becomes void 
if ignored. The pre-emptor therefore has to immediately indicate his interest in 
claiming this right. It is best, although not necessary, that he calls witnesses at this 
stage, as he may be required to prove his immediate expression of interest before 
the court should the defendant dispute the same. 

“4 This is known as talab al-ishhad. 

*5 Once the item of sale leaves the hand of the seller, the seller is no longer linked to 
the transaction. 
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Shuf'a shall become due in immovable property,”” even though it cannot be 


partitioned.” There shall be no shuf"a in goods and ships.” 


7450 
1 


A Muslim and a dhimmi*? shall be equal with respect to shuf a. 
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When a person becomes the owner* of immovable property in exchange for 


a consideration that is wealth, shuf‘a shall be due. There shall be no shuf a in 
a property”” with which a man gets married, ? makes khul‘ with a woman, 


^5 His argument is that allowing the right of pre-emption to continue indefinitely 
prejudices the purchaser as he is unable to develop the property due to being 
uncertain about the pre-emptor's intentions. 

^" The wisdom behind granting the right of shuf"a is to prevent the potential harm 
arising from a bad associate or neighbour. There is no shuf'a in movable items such 
as a vehicle or goods as these are not as permanent as immovable property. 

“48 This refers to a property that cannot serve its main purpose when partitioned. 
Some editions of the Mukhtasar give the following examples of such a property: a 
bath, mill, well or small house. 

^? As stated above there is no shuf"a in movable items. 

^? As non-Muslim subjects within an Islamic State, dhimmis enjoy the same rights as 
Muslims and are liable for the same obligations. 

“1 This applies to acquiring ownership through a purchase and sale or any other 
transaction such as a gift with an exchange. 

^? In the examples mentioned the exchange, if found, is not deemed to be wealth. 

^5 The house is given by a man as dowry to a woman. 
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rents a house,’” settles a deliberate murder,”” frees a slave," or reaches a 
settlement for with denial or silence.”” If he reaches a settlement with 
acknowledgement"? shuf'a shall be due. 
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When the pre-emptor appears before the judge and claims (that) the 
purchase (occurred) and (that he is entitled to) the (right of) shuf‘a, the 
judge shall question the defendant.”” If he admits his ownership of the 
property by means of which he is claiming shuf‘a (then it shall be in order.) 
If not, the judge shall require him to establish evidence. If he is not able to 
provide evidence the judge shall request the purchaser to take an oath that, 
‘By Allah, you do not know of his being the owner of what he mentioned and 
by means of which he is claiming shuf'a.' If he declines (to take the oath) or 
evidence is established**’, the judge shall ask him whether he purchased or 
not. If he denies having purchased the pre-emptor shall be asked to 


“4 The house is given by a wife as consideration for the khul . 

^5 The house is given as rental payment for the use of another house. 

^5 The house is given in exchange for the family of the victim foregoing their right 
to retaliation (qişaş). 

“7 The house is given by a slave to his master in exchange for his freedom. 

^? A dispute regarding the house is settled after the person against whom the claim 
was made denied such claim or remained silent regarding it. 

^? Settlement after acknowledgement is deemed to be a mutual exchange and is 
tantamount to a sale transaction. 

“°° The judge shall ask him about the pre-emptor's ownership of the property by 
means of which he is claiming shuf a. 

“61 When either of these occur his ownership of that property and thus his right of 
pre-emption shall be established. 
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establish evidence.” If he is not able to do so the judge shall request the 
purchaser to take an oath that ‘by Allah he did not purchase’ or ‘by Allah, he 
is not entitled to shuf'a in this property against me in the manner that he 
mentioned."^ 
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the purchase amount to the court. When the judge passes judgement for 
shuf'a in his favour he shall be required to bring the purchase amount. 
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The pre-emptor may return the property on the basis of the option of defect 
or the on sight option." 
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When the pre-emptor presents the seller (to court), whilst the subject of sale 
is (still) in his hand, he shall have the right to dispute the case with him. The 


judge shall not hear evidence until the purchaser is present so that he can 
cancel the sale in his presence”” and then pass judgement for pre-emption 


462 This is because the right of pre-emption only becomes due when the sale is 
established. 

“65 1f the purchaser acknowledges having purchased or refuses to swear the oath 
that he didn't purchase, the pre-emptor will be granted the right of pre-emption. 

“64 Taking a property on the basis of pre-emption is tantamount to purchasing it and 
gives the purchaser the options that he would be entitled to in a purchase and sale 
transaction. 

“°° This is because the purchaser is the actual owner of the property. 
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against the seller and place the onus on him.'^ 
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If the pre-emptor fails to call witnesses when he first comes to know (of the 
sale,) despite being able to do so, his (right of) pre-emption shall be void.*” 
The same shall apply if he calls witnesses in that session but does not call 
witnesses against one of the two contracting parties or at the property. 
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If he settles regarding the pre-emption on some consideration that he 
receives, his (right of) pre-emption shall become void and he must return 
the consideration.”” 
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If the pre-emptor dies*” his (right of) pre-emption shall become void.” If 


466 This is called daman al- uhda and is also known as daman al-darak, which will be 
discussed in a later footnote. In other words, if someone later on establishes his 
entitlement in the property (istihqaq) the onus shall be on the seller to return the 
purchase price to the pre-emptor. This is contrary to the situation where the 
purchaser has already taken possession of the property and the pre-emptor takes 
the property from him - in which case the onus shall be on the purchaser and not 
the seller. 

467 As discussed previously, shuf'a is a weak right that becomes void if ignored. 

“65 The shuf'a becomes void due to his indication of not wishing to claim his right. 
The consideration that was taken will have to be returned as it is not permissible in 
Sharra to take a consideration in lieu of the right of preemption as it is merely a 
right to ownership and any consideration taken in lieu of such a right is deemed a 
bribe. 

469 This refers to when he dies after the sale takes place but before judgement is 
passed in his favour. 

“70 A requirement for the right of pre-emption to remain in effect is that ownership 
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the purchaser dies the (right of) pre-emption shall not fall away. 
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If the pre-emptor sells the property by virtue of which he is claiming shuf'a, 
prior to judgement of shuf'a being passed in his favour, the (right of) pre- 
emption shall become void. 
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If the seller's proxy, who is the pre-emptor concludes the sale he shall not 
be entitled to pre-emption. The same shall apply if he stands surety for 
misrepresentation”" on behalf of the seller.”” If the purchaser's proxy 
concludes the purchase he shall be entitled to pre-emption. 
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If a person sells with the stipulation of an option, the pre-emptor shall not 
be entitled to pre-emption.'? If he waives the option, pre-emption shall 


must be confirmed from the time of the sale until the time judgement is passed. 
When the pre-emptor dies, ownership passes to his heirs who were not the owners 
at the time of the sale. 

“1 Daman al-darak is an Arabic term that denotes a misrepresentation guarantee. It is 
a third-party's guarantee which secures refunding the price to the purchaser if the 
sold commodity is proven to be legally owned by a person other than the seller. In 
other words, the seller of a property is sometimes asked to provide a surety against 
any defect in the title of that property, by virtue of which, the purchaser has the 
right to rescind the contract and redeem his money. Daman al-darak is also known as 
daman al- uhda. 

472 Tn both these situations the sale became complete through him as agent or surety 
and it is his obligation to hand over the property to the purchaser. He is therefore 
not allovved to disrupt such sale and betray his obligation by claiming pre-emption. 
473 As discussed in the chapter on the option of stipulation, if a person sells an item 
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become binding. If a person purchases with the stipulation of an option, pre- 
emption shall become binding."* 


dài) Curs gəli Jai Ol yd dads Yə buz old blə gU gag 


If a person purchases a house in an invalid sale, there shall be no pre- 
emption.”” If the (right of) cancellation falls away pre-emption shall become 
binding. 
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If a dhimmi purchases a house in exchange for wine or pork and the pre- 
emptor is (also) a dhimmi he shall take it for the equivalent (quantity of) 
wine and the value of the pork.”” If the pre-emptor is a Muslim he shall take 
it for the value*” of the wine and the pork. 
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There is no pre-emption in a gift unless it is in lieu of a stipulated exchange. 


with an option the item sold shall not leave the ownership of the seller. 

^" Purchasing with an option does not prevent the item of sale from leaving the 
ownership of the seller as discussed in the chapter on the option of stipulation. 

“ The Shari‘a requires that an invalid sale be cancelled by the parties and granting 
the right of pre-emption will only affirm the invalidity by preventing the 
cancellation of the sale. 

“7° Ahl al-dhimma or dhimmis refer to non-Muslim subjects living in a Muslim country. 
As legal subjects of the law, the rules of the Sharira relating to commercial 
transactions shall apply to non-Muslims just as they apply to Muslims with the 
specific exception of wine and pork as discussed in the chapter on the invalid sale. 
^" Since it is not legal for a Muslim to deal in wine he will have to pay the value 
(qima) of the wine even though wine is a mithli item. 
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If the pre-emptor and the purchaser differ with respect to the price the 
statement of the purchaser shall be accepted.*” If both provide evidence the 
evidence of the pre-emptor shall be accepted according to Imam Abu Hanifa 
and Imam Muhammad.”” If the purchaser claims a higher price and the 
seller claims lesser than that, without his having received the price, the pre- 
emptor shall take it for the price the seller stated and this shall be (deemed) 
a discount for the purchaser. If he had received the price the pre-emptor 
shall take it for the price stated by the purchaser and the statement of the 
seller shall not be given consideration. 
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If the seller drops off part of the price for the purchaser the same shall fall 
away for the pre-emptor. If he drops off the entire price it shall not fall away 


for the pre-emptor. If the purchaser increases the price for the seller the 
pre-emptor shall not be liable for the extra amount.*” 


“78 Since the purchaser denies that the pre-emptor has the right to take the property 
for the lesser amount, his statement shall be accepted with his oath based on the 
established principle that the ‘statement of the denier is accepted.’ 

“ This is due to the fact that the purpose of evidence is to impose an obligation 
(ilzam) and the pre-emptor is the one obliging the purchaser to hand over the 
property for the lesser amount. On the other hand the evidence of the purchaser 
does not impose any obligation on the pre-emptor as he may simply withdraw his 
claim of pre-emption and opt not to take the property. 

^? Once the pre-emptor's right to take the property for the lesser amount is 
established the purchaser cannot do anything to affect this right. 
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If there is more than one pre-emptor the pre-emption shall be (shared) 
amongst them according to the number of heads and the difference in 
ownership shall not be considered. 
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If a person purchases a house in exchange for goods*” the pre-emptor shall 
take it in exchange for the value thereof. If he purchases it in exchange for 
an item of measure or vveight”” the pre-emptor shall take it for the 
equivalent thereof. 
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If a person sells one property in exchange for another, the pre-emptor (of 
each property) shall take each one of them in exchange for the value™ of 
the other. 
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“61 In other words, a partner with a lesser share will have the right to acquire as 
much as a partner with a greater share e.g. If there are three partners in a property 
who own one half, one third and one sixth respectively. If the partner who owns 
half sells his share, the other two partners will get the right of pre-emption equally 
i.e. each one of them will have the right to acquire half of the half that was sold i.e. 
one quarter. 

482 The word ard refers to an item that does not have an equivalent (mithl) i.e. a non- 
fungible item. 

483 i e. a fungible item 

454 Real estate properties are obviously non-fungible items. 
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If it reaches the pre-emptor that it was sold for one thousand (dirhams) and 
he relinquished (his right) and thereafter he learnt that it was sold for less 
or in exchange for wheat or barley, the value of which is one thousand or 
more, then his relinquishment shall be void and he shall be entitled to pre- 
emption.”” If it becomes apparent that it was sold in exchange for dinars, 
the value of which is one thousand, then there shall be no pre-emption.*” 
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If it was said to him that the purchaser is so and so and he relinquished (his 
right) and thereafter he learnt that it was someone else he shall be entitled 
to pre-emption. 
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If a person purchases a house (as a proxy) for someone else he shall be the 
respondent in the (case of) pre-emption ^" unless he hands it over to the 
principal.*” 
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When a person sells a property excluding the extent of one cubit along the 
boundary line adjoining the (property of the) pre-emptor, he shall not be 
entitled to pre-emption.” 


455 Tt is assumed that he only relinquished his right due to the price being too high 
or due to his inability to pay the equivalent in that fungible commodity. 

“8° Dinars and dirhams are deemed to be the same species in this instance as both 
are thaman. 

“7 Taking a property on the basis of pre-emption is one of the obligations of the 
contract - for which the proxy is liable. 

“55 Once he hands it over to the principal his mandate ends and he no longer has any 
control over the property. 

469 This is a legal ruse used to prevent a neighbour from becoming entitled to the 
right of pre-emption since the portion of land adjoining his property is not sold. 
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If he purchases a share in it for a price and thereafter purchases the 
remainder the neighbour shall be entitled to pre-emption in the first share 
and not the second.^^ 
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If he purchases it for a price and thereafter gives a garment in place of it the 
pre-emption shall be for the price and not the garment.” 
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According to Imam Abü Yusuf, a legal ruse to drop off pre-emption shall not 
be disliked.”” According to Imam Muhammad it shall be disliked. 
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If the purchaser builds (a building) or plants (a tree plantation) and 
thereafter judgement for pre-emption is passed in favour of the pre-emptor, 
he shall have an option: If he wishes he may take it for the price plus the 


^? This is another legal ruse used to prevent a neighbour from claiming the right of 
pre-emption since he will only be entitled to pre-emption in the first share. In the 
sale of the second share the purchaser of the first share, as joint-owner in the 
property, will have first right to exercise the right of pre-emption. 

“91 This is a legal ruse that could be used to prevent a partner or neighbour from 
claiming the right of pre-emption as the property may be sold for a price that is 
much higher than its market value and thereafter a garment (or cloth) equivalent to 
the market value of the property may be taken in exchange for the purchase 
amount. The exchange of the purchase amount for the garment is a separate 
transaction and the pre-emption is not linked to it. 

^? This applies as long as the legal ruse is applied prior to the right of pre-emption 
being established. Once the right of pre-emption is established both Imams are of 
the view that any legal ruse to defeat such right is disliked. 
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value of the building or plantation razed or if he wishes he may require the 
purchaser to remove the same. If the pre-emptor takes it and builds or 
plants on it and thereafter a third party becomes entitled to it, he shall 
claim the price (only) and not the value of the building or plantation.” 
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When the house collapses or its structure burns down, or the trees in the 
orchard dry up without the action of anyone the pre-emptor shall have the 
option: If he wishes he may take it for the full price? and if he wishes he 
may leave it. If the purchaser demolishes the structure the pre-emptor shall 
be told, ‘If you wish you may take the land for its portion (of the price) or if 
you wish leave it.’ He shall not have the right to take the rubble.*” 
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If a person purchases land that has fruit on its date-palms the pre-emptor 
shall take it with the fruit."^ If the purchaser takes the fruit, its portion (of 


^? The difference between this case and the case of a normal purchase and sale 
transaction, in which the purchaser may claim the value of the building or the 
plantation from the seller in the event of entitlement (istihqaq), is that in the case of 
pre-emption the property was taken from the purchaser forcefully and the 
purchaser did not give any warranty to the pre-emptor with respect to title in the 
property, whereas in a purchase and sale transaction the seller implicitly gives such 
warranty to the purchaser and is therefore held liable in the event of entitlement. 

^! Since the building or trees are ancillary in the sale of the property no part of the 
purchase amount is allocated to them unless they are purposefully destroyed by the 
purchaser, in which case a part of the purchase of the purchase price will fall away. 
^5 Since the rubble is no longer permanently attached to the property it is not 
deemed to be ancillary to it any longer. 

“°° This is due to the fact that the fruit are attached to the property and is based on 
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the price) shall fall away from the pre-emptor. 
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If judgement for the house is passed in favour of the pre-emptor and he had 
not seen house he shall have the on sight option.” If he finds a defect in it, 
he shall have the right to return it even if the purchaser had stipulated 
freedom (of liability) from that defect.’” 
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If a person purchases for a deferred price, the pre-emptor shall have an 
option: If he wishes he can take it for a cash price and if he wishes he can 
wait until the term ends and then take it.” 
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If partners divide immovable property their neighbour shall not be entitled 
to pre-emption on account of the division. 


istihsan since fruit are not deemed ancillary in the sale of a property and only enter 
into the sale if explicitly mentioned. 

“7 As discussed earlier in this chapter, taking a property on the basis of pre-emption 
is tantamount to purchasing it and gives the purchaser the options that he is 
entitled to in a purchase and sale transaction. 

^* The agreement by the purchaser to forego his option of defect does not impact on 
the pre-emptor's entitlement to that option. 

^? [n this case the pre-emptor shall not have the option of taking the property 
immediately and paying later as this was a contract term agreed to by the seller in 
the agreement with the purchaser only and will not apply in the case of the pre- 
emptor. 

°° Division of a property amongst its joint-owners, although considered to be a form 
of mutual exchange in some respects, is not a commutative contract in all respects 
as it entails an element of partition in kind. 
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If a person purchases a property and the pre-emptor relinquishes the (right 
of) pre-emption and thereafter the purchaser returns it on the basis of the 
on sight option, (the option of) stipulation or (the option of) defect with the 
judgment of a Qadi the pre-emptor shall not be entitled to pre-emption.” If 
he returns it without a judgement or (if) they mutually cancel (the sale) the 
pre-emptor shall be entitled to pre-emption.” 


°°? As discussed in the relevant chapters, when a transaction is reversed on these 
bases it is deemed as if the sale did not take place at all. 

?? As discussed in the chapter on the option of defect and the chapter on 
cancellation, if the item is taken back by the seller without a court order the 
cancellation applies only to the contracting parties and the transaction is deemed to 
be a new sale with respect to any third party. The pre-emptor in this instance is a 
third party. 
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Chapter: Sharika (Partnership) 


39Àe d$ 9 eX] d$ 3 o yə (Je IS, idl 


There are two types of sharika: co-ownership and contracted partnership. 
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‘Co-ownership’ is (for example when) an article is inherited or purchased by 
two people.” Neither of them may transact in the share of the other except 
with his consent. Each one of them is like a stranger with respect to the 
share of the other.” 
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The second type is ‘contracted partnership"? and is of four types: mufawada, 
yp p p yp 


inan, the professional partnership and the reputational partnership. 


9335 In other words, the item comes into their joint-ownership irrespective of 
whether this occurs voluntarily or involuntarily. 

504 Transacting in the wealth of another person requires consent (as in the case of an 
agent) or authority (as in the case of a guardian.) This type of partnership does not 
include wakala and therefore each partner cannot transact in the other’s share. 

905 This type of partnership occurs by means of a contract consisting of an offer and 
acceptance. 
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The mufawada partnership” is a partnership between two people who are 
equal in their wealth, transactional competence and religion. It may thus be 
contracted between two free, rational, adult Muslims but may not be 
contracted between a free person and a slave nor between a minor and an 
adult and nor between a Muslim and a disbeliever. 
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It is contracted on the basis of wakala (agency) and kafala (suretyship.)”” 
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Whatever each one of them purchases shall be for the partnership - with the 


exception of the food and clothing of his family. Any debt that any one of 
them becomes liable for in lieu of that in which partnership is valid, the 


9*5 The mufawada is a form of universal or unlimited investment partnership in 
which the partners enjoy complete equality in all respects viz. capital, personal 
status, management and right of disposal. All of the partners’ eligible property is 
incorporated into the social capital. In other words, the partners must contribute all 
of their wealth to the partnership which means that none of them must be richer 
than the other. 

77 The mufawada partnership incorporates the contracts of wakdla (agency) and 
kafala (suretyship) by virtue of which each partner will become the agent and surety 
for the other. He therefore will be able to transact in his share as well as that of his 
partner and will also be liable for any debt incurred by him or his partner. 
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other person shall also become liable for the same. If any one of them 
inherits wealth in which partnership is valid or receives such wealth as a 
gift that comes into his hand, the mufawada shall become void"? and the 
partnership shall become ‘nan. 
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Partnership shall only be contracted with dirhams, dinars and fulüs that are 
in currency." It shall not be valid with anything besides these unless people 
deal with them, such as gold and silver nuggets, in which case partnership 
with them shall be valid. When they wish to contract a partnership using 
(tangible) goods each one of them shall sell half his wealth in exchange for 
half the wealth of the other person.’ Thereafter they shall enter into a 
contract of partnership." 


98 This is on the basis of the kafala (suretyship) that is contained within the 
mufawada contract. 

°° Equality in wealth is a requirement for the validity of a mufawada contract of 
partnership at inception as well as during the course of the contract. Once this 
equality is lost the mufawada contract becomes void and the partnership becomes of 
the ‘inan type, in which equality is not a requirement. 

510 In today's times this will include modern currencies. In other words the 
Hanafi view is that the capital in partnership contracts must be currency and may 
not be tangible goods. This is because dirhams, dinars, fulüs and currency do not 
become specific in a purchase and sale transaction and it is therefore possible for 
each of the partners to conclude a purchase on behalf of the partnership thereby 
validating the profit for both partners as it will be profit earned based on their joint 
liability. 

SE Once this is done they will become equal joint owners in those goods (co- 
ownership) but will still not have the right to transact in each other's share. 

?? Once they enter into a contract of partnership this will include wakala and each 
partner may then transact in the entire goods on behalf of both of them. 
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The “nan partnership shall be contracted on the basis of wakala (agency) and 
not kafala (suretyship.)”” Disparity in wealth (i.e. capital contribution of the 
partners) shall be valid. It shall also be valid if the partners are equal in 
wealth (capital contribution) but share the profit unequally.”" Each partner 
may enter into the contract of partnership with part of his wealth only.” It 
shall only be valid with what we have explained that mufawada is valid 
with.^' 
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They may enter into the partnership with dirhams from the side of one of 
them and dinars from the other. The price for whatever each of them 
purchases for the partnership shall be demanded from him and not the 
other partner." He shall thereafter claim his partner's portion thereof from 
him.” 


?? This is in contrast to the mufawada partnership. Each partner in the “nan 
partnership vvill therefore be able to transact in his share as vvell as that of his 
partner but will not be liable for any debt incurred by his partner. 

?" In the mufawada partnership profit has to be shared equally. 

?5 In the mufawada partnership each partner has to enter into the partnership with 
all of his wealth. 

?5 This refers to the dirhams, dinars and fulüs that are in currency or the gold and 
silver nuggets that people transact with, as referred to previously. 

?" As agent (wakil) he will be liable for the obligations of the contract and the other 
partner will not be liable as the inan partnership does not include kafala. 

?? Since he acted as agent on behalf of his partner for the purchase of his partner's 
portion he may claim the amount paid on his behalf from his own funds. 
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When the wealth of the partnership or one of the two wealths becomes 
destroyed before they purchase anything the partnership shall become void. 
If one of them purchases (something) with his wealth and the wealth of the 
other becomes destroyed before (he could complete any) purchase, the 
purchased item shall be (shared) between them?" as they had stipulated and 
he?? shall claim from his partner his portion of the price. 
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Partnership shall be valid even if they do not mix their wealth.” 
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Partnership shall not be valid if they stipulate that one of them shall receive 
a specified number of dirhams from the profit.” 


ài Lào 4x355 JU aay öl Slisd! Şö əş Qudglark! yo aes Is 
dul Jy JUI à 0259 43 Grats 40 USo:5 


Each one of the partners in a mufawada or ‘inan partnership may invest the 
funds on the basis of bida‘a ^?or mudaraba or appoint someone to transact in 


?? This is because he had purchased for the partnership and therefore the 
ownership of the purchased item passed to both partners at the time of purchase. 

920 ie, the partner who purchased. 

?! Partnership is based on the contract agreed to between the parties and not the 
wealth. 

?? Such a stipulation may result in there being no sharing of profit, as is the case 
when the profit generated is equal to or less than the specified amount, and shall 
therefore not be valid. 

923 Bida‘a refers to handing funds (or assets) over to someone else to trade with and 
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it. The funds shall be held by him in a fiduciary capacity. 
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The professional partnership”” is when two tailors or dyers form a 
partnership on the basis that they will accept work and the earnings 
(therefrom) will be (shared) between them. Such a transaction shall be valid 
and any work each one of them accepts shall be binding on him as well as 
his partner. If only one of them does the work the amount earned shall be 
(shared) between them equally. 
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The reputational partnership” is when two persons form a partnership 


without any funds on the basis that they will purchase based on their 
reputation” and sell. The partnership shall be valid on this basis and each 
one of them shall be a proxy for the other in whatever he purchases. If they 
stipulate that the item purchased shall be (shared) between them equally 
the profit shall also be likewise and they may not (agree to) share the profit 
unequally.” If they stipulate that the item purchased shall be (shared) 


return the capital amount together with the full profit without taking a share 
thereof. 

924 Sharikat al-sand i‘ is also known as sharikat al-taqabbul, sharikat al-a mal or sharikat 
al-abdan. 

925 Tt is known as sharikat al-wujüh (the reputational partnership) because only a 
person with a good reputation is able to purchase on credit. 

926 This refers to purchasing on credit. 

527 Entitlement to profit may be based on capital, labour or liability. Th profit in this 
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between them in thirds” the profit shall be likewise. 
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Partnership in collecting wood, gathering grass or hunting” shall not be 
valid. Whatever each one of them hunts or collects shall belong to him (only) 
and not his associate. 


Logis mg AL Lyle (Bima 2019) 25g Ue: mics AI 1315 
Jad) ele OS öl d9lJl Jis yel adaş gözəl all aS cousSJls Spi eua £ 
dsl ie yel dled UII] Goble lS dls 


If two people form a partnership in which one of them has a mule and the 
other a water bag with which he will draw water and the earnings will be 
shared between them, the partnership shall not be valid.” The full earnings 
shall belong to the one who drew the water and he shall be liable to pay the 
market rental" for the water bag if he was the owner of the mule. If he was 
the owner of the water bag he shall be liable for the market rental of the 
mule. 


type of partnership, where there is no capital or labour, is based only on liability 
which is in proportion to ownership of the item purchased. Thus any additional 
profit will be profit without liability which is not allowed in Shari a. 

928 ie, two thirds for one partner and one third for the other. 

°° Partnership is not valid in collecting items that are permissible for and available 
to everyone (e.g. wood, grass, water etc.) since each of the partners already has the 
right to collect the item for himself. 

5? The partnership is not valid because water is something that is permissible for 
and available to everyone. 

?! Since he made use of the other person's item on the basis of an invalid contract 
the market rental becomes due. 
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When a partnership is invalid the profit shall be (distributed) in proportion 
to the capital and the stipulation of an unequal (distribution of profit) shall 
be void.” 
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When one of the two partners dies or turns renegade and flees to dar 
al-harb the partnership shall become void.” 
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None of the partners shall have the right to discharge the zakah of the other 
except with his consent.” If each of them grants consent to the other to 
discharge his zakah and both of them discharge it, the second one (to 
discharge the zakah) shall be liable, whether he was aware of the discharge 
by the first person or not. 


?? Since the partnership contract was invalid, the terms of the contract which 
stipulated how the profit will be distributed between the partners will be void and 
the profit will default to the original position of being in proportion to the capital 
invested. 

5? Once judgement is passed with respect to a person who abandons dar al-islam and 
flees to dar al-harb, this is legally deemed to be the death of such person. As a result 
the partnership becomes invalid due to the wakala contained within the partnership, 
which is an essential requirement for its validity, becoming invalid on the 
occurrence of the legal death. 

93 Zakah is an act of worship and not a trading activity. It is therefore not included 
in the partnership. 
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Chapter: Mudaraba (Silent Partnership) 
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Mudaraba is a contract of partnership"? where capital is provided by one 
partner and work is provided by the other. 
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Mudaraba shall only be valid in that type of capital which we explained that 
Sharika (partnership) is valid in.”" 
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One of the conditions of mudaraba is that the profit be shared between the 
partners in common without any one of partners being entitled to a 
specified number of dirhams. 
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It is necessary that the capital be handed over to the mudarib without the 
provider of the capital having any control over it. 


55 The partnership (sharing) is in the profit and not in the capital. 

°° This refers to the dirhams, dinars and fulüs that are in currency or the gold and 
silver nuggets that people deal with, referred to previously. In today's times this 
will also include modern currencies. 

57 The mudarib must have control over the capital in order to be able to transact in 
it so as to generate a profit. 
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Once the mudaraba is valid in an unrestricted manner, the mudarib shall be 
permitted to buy, sell, travel, invest on bida a^? and appoint agents." He 
shall not have the right to invest on a mudaraba basis” unless the capital 
provider permitted him to do so. 
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If the capital provider specifies trading in a specific city or commodity, the 
mudarib shall not be permitted to go beyond such stipulation.” Likewise, if 


he fixes a time period for the mudaraba, it shall be valid and the contract 
shall become void once such period elapses. 


5? Bida ‘a refers to handing funds (or assets) over to someone else to trade with and 
return the capital amount together with the full profit without taking a share 
thereof. 

5? The mudarib is allowed to transact in the normally acceptable manner in which 
traders transact. This includes the types of transactions mentioned in the text. 

?? A contract cannot incorporate another contract that is of a higher or similar 
status. 

41 The contract of mudaraba is based on wakala and the capital provider therefore 
has the right to apply restrictions that are appropriate e.g. restricting the place or 
period of trading or restricting the commodity which may be traded. 
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The mudarib shall not be permitted to purchase the father of the capital 
provider, nor his son, nor any other person who becomes free when the 
capital provider acquires ownership of them. If he does purchase any of 
such persons he shall be purchasing (them) for himself and not for the 
Mudaraba.”” If there is a profit in the (Mudaraba) capital then the mudarib 
shall not be permitted to purchase any such person that will become free 
when he acquires ownership of them.” If there is no profit in the (Mudaraba) 
capital he may purchase them. However if their value appreciates, his 
portion in them shall become free and he shall not be liable?" to the capital 
provider. The emancipated slave shall be made to work for the capital 
provider”s benefit up to the value of his share in him.” 


?? Since the object of the mudaraba is to make a profit the mudarib has no mandate 
to purchase such persons as they will immediately become free if he purchases 
them with the funds of the capital provider. 

95 Since there is profit on the capital, the mudürib is entitled to part of the total 
assets of the mudaraba. If he uses these funds to purchase any slave he will become 
part owner of such slave and consequently his part will become free thereby 
causing the other part of the slave to also become impaired (as is the view of Imam 
Abü Hanifa). 

4 The appreciation in the value of the slave was not on account of the mudarib's 
action and he will therefore not be held liable. 

?5 Since the mudarib is not held liable there has to be some mechanism to 
compensate the capital provider for the loss. The slave, who is the ultimate 
beneficiary of the consequence of the appreciation in value in the form of his 
freedom, will be required to ensure that the capital provider is adequately 
compensated. 
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If the mudarib hands over the funds on the basis of Mudaraba without the 
permission of the capital provider he shall not become liable by the (mere) 
handing over nor by the second mudarib’s transacting until a profit is 
realized. When profit is realized the first mudarib shall become liable. 
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If the capital provider hands over the funds to the mudarib on the basis of 
mudaraba^" for half the profit and permits him to hand it over on the basis 
of mudaraba and the mudarib thereafter hands it over for a third of the profit 
then the following shall apply: 

-If the capital provider stated that "Whatever Allah provides will be between 
us in halves" then half of the profit shall be for the capital provider, a third 
for the second mudarib and the remainder one sixth for the first mudarib. 


*5 In a mudaraba the mudarib is permitted to hand over the funds to a third party for 
safe-keeping (wadi'a) or on the basis of wakala or even bida‘a. Thus by the mere 
handing over or by the third party's transacting there is no liability on him. 
However once a profit is realized the third party becomes entitled to a share of this 
profit without the permission of the capital provider and therefore constitutes a 
breach of mandate resulting in liability on the part of the mudarib. 

“These rulings are quite straightforward and do not require any explanation. 
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-If the capital provider stated that "Whatever Allah provides you”” will be 
between us in halves" then a third of the profit shall be for the second 
mudarib and the remainder shall be shared between the capital provider and 
the mudarib in halves. 

If the capital provider stated: "Whatever Allah provides my share is half" 
and the mudarib thereafter hands it over to a second mudarib for half the 
profit, then the second mudarib shall be entitled to half the profit and the 
capital provider shall be entitled to (the other) half, leaving the mudarib 
with nothing. If (in the above case) the mudarib had agreed to two thirds of 
the profit for the second mudarib, then the capital provider shall be entitled 
to half the profit and the other half shall be for the second mudarib. (In 
addition) the mudarib shall be liable for a sixth”” of the profit to the second 
mudarib from his (own) funds. 
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Once the capital provider or the mudarib passes away the mudaraba shall 


become void. If the capital provider turns renegade from Islam and flees to 
dar al-harb the mudaraba shall become void. 
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If the capital provider dismisses the mudarib without his knowledge - such 
that he purchases or sells then such transaction shall be valid. If he comes 


“’The difference here is the addition of the word “you.” 

“ƏTo make up the two thirds agreed (half plus one sixth equals two thirds) 

*?As in the case of wakála, knowledge is a precondition for the dismissal to take 
effect. Any transaction done by the Mudarib prior to his being informed of the 
dismissal shall be valid for the Mudaraba. 
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to know of the dismissal whilst the assets of the mudaraba are in tangible 
form he shall have the right to sell them. The dismissal shall not preclude 
him from doing so.”" Thereafter he may not use the funds realized by the 
sale to purchase any other item. If the capital provider dismisses him whilst 
the assets of the mudaraba are dirhams or dinars in liquid form then the 
mudarib may not transact in them. 


Og) las ls eSlodl one 43 Cylabl gə) 935 922 JUI gə jl 1515 
elas! à JULI Ly üş al JU Ladi dosh $ gə) JOS £ ölə 


If the mudaraba is terminated whilst there are (still) debts (i.e. receivables) 
in the assets (of the mudaraba) and the mudarib had made a profit in the 
transaction, he shall be obliged by the court to collect the outstanding 
debts." If the mudarib is not entitled to profit then collecting it shall not be 
binding"? on him. In such a case he shall be instructed to grant proxy?" to 
the capital provider to collect (the receivables). 


“The mudarib has the right to liquidate all the assets of the Mudaraba, upon 
termination or dismissal, in order to realize profit based on the capital amount 
initially provided. Any excess on the capital amount is considered profit. 

*?The mudarib in this case is entitled to a share in the outstanding amount and is 
therefore akin to an employee (ajir). 

“3 In such a case the mudarib is akin to a proxy (wakil) acting voluntarily and 
therefore cannot be obliged to do any action. 

°°4 Since the mudarib was the actual contracting party in the transaction that gave 
rise to the debt only he will have the right to collect the debt. He therefore has to 
grant proxy to the capital provider in this case so that he is able to realize his 
rightful due. 
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Any loss in the assets of the mudaraba shall be deducted from the profit and 
not the capital.” If the loss exceeds the amount of profit the mudarib shall 
not be held liable.”" If the profit was distributed without terminating the 
mudaraba and then a loss, of all or part of the assets, occurs the profit shall 
be recalled such that the capital provider recovers the capital. Any surplus 
shall be (distributed) between the parties. If the amount (recalled) is 
insufficient (to cover) the capital amount, the mudarib shall not be held 
liable. If the profit was distributed after having terminated the mudaraba 
and thereafter they re-contracted it, the initial profit shall not be recalled in 
the event of loss." 
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The mudarib shall be permitted to sell for cash or on credit.” 
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He may not marry off a slave-man or slave-girl from the mudaraba assets.” 


55 Profit is whatever is in excess of the capital amount. 

°° The mudarib acts in a fiduciary capacity (amin) and therefore bears no liability 
except in cases of breach, misconduct or negligence. 

57 This is because this is a new mudaraba that is unrelated to the first mudaraba 
transaction. 

*5**As stated previously, the mudarib is allowed to do any transaction that is done in 
the normal course of business. Thus he is allowed to sell for cash as well as credit, as 
long as the credit period is a normally acceptable period in commercial practice. 


152 KITAB AL-BUYÜ" 


“ƏThe act of marrying off slaves is not regarded to be a trading practice and 
therefore he is not allowed to do it according to Imam Abü Hanifa and Imam 
Muhammad. 
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YS) OLS 
Chapter: Wakala (Agency™) 
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Any contract that a person may conclude himself he may appoint someone 
else to conclude the same on his behalf.°* 
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Appointment of a proxy (attorney) to represent one in a matter of dispute 
shall be valid for all types of rights”” with respect to proving them. 
Appointment of a proxy for the collection of rights shall (also) be valid 
except in the case of hudüd (legal punishments) and qişaş (retaliation.) In 
these two cases it shall not be valid to appoint a proxy for their collection in 
the absence of the principal? (muwakkil.) 


°° The Shari'a recognizes that a person, in some circumstances, will be unable to 
conclude a contract himself despite his being in need of doing so. It therefore grants 
him the right to appoint an agent or proxy. 

?* At the very outset of the chapter, Imam al-Qudiri, lays down this guiding 
principle that determines in which contracts agency is valid. 

962 This includes commercial rights as well as rights related to legal punishments 
such as hudüd and qişaş. 

953 Since the general rule for hudüd and qişaş is that they fall away if there is an 
element of doubt, the principal (muwakkil) must be present at the time the 
punishment is meted out. In the absence of the principal the possibility of his 
having forgiven the guilty party (‘afw) gives rise to an element of doubt since such 
‘afw is recommended by the Shari'a. 
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Imam Abu Hanifa is of the view that the appointment of a proxy to 
represent one in a matter of dispute shall not be valid? without the consent 
of the opposing party unless the principal is ill or away at a distance of three 
days journey or more. According to Imam Abu Yüsuf and Imam Muhammad 
it shall be valid to appoint an attorney without the consent of the opposing 


party. 
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One of the requirements of agency is that the principal must have the 
capacity to enter into transactions and be bound by its effects”” and that the 
proxy (agent) understands” (the effect of) the contract and intends it. 
(Thus) if a free sane adult or a slave that is permitted to trade appoints 
another free sane adult or slave permitted to trade, the appointment shall 
be valid." If they appoint a restricted minor, who understands purchase 
and sale, or a restricted slave, the appointment shall (also) be valid. 
However, in the latter case, the rights (of the contract entered into) shall 


964 The meaning of ‘not valid’ in this context is that it is not binding on the opposing 
party to accept to proceed against the proxy. 

95 The principal therefore cannot be a minor, an insane person or a restricted slave 
- all of whom do not possess the capacity to conclude transactions. 

966 It is not necessary that the agent possesses the capacity to conclude transactions 
in his own right. What is required is that the agent be of sound mind and of a 
discerning age. The agent cannot be a non-discerning minor or an insane person. 

57 The validity of the agency contract is based on the requirements stated above. 
Since the requirements are met the contract is valid. 
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not be linked to them (the minor or slave’) but shall be linked to the 
principal. 
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Transactions that are effected by proxies are of two types: 


1. Transactions that the proxy can attribute to himself, e.g. sale or lease 
contracts. In these contracts the rights associated with the contract shall be 
linked to the proxy and not the principal. Hence the proxy shall be liable for 
the delivery of the item of sale and collection of the payment. Likewise 
payment shall be demanded from him if he purchases, he shall take delivery 
of the item of sale and he shall be the disputant in case of a defect (in the 
item.) 


2. Transactions that the proxy has to attribute to the principal e.g. marriage, 
khul‘ and settlement for intentional murder. In these contracts the rights 
associated with the contract shall be linked to the principal and not the 
proxy. Hence the proxy of the husband shall not be liable for the dowry and 
the proxy of the woman shall not be liable for her hand-over. 
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If the principal demands payment (of the purchase price) from the 
purchaser, he shall have the right to refuse to pay it over to him.” If he 


58 Since the minor is restricted for protection of his own interests and the slave is 
restricted for the protection of the master's interests, no liability can be attached to 
them. Hence, any liabilities arising from the contracts concluded by them will be 
linked directly to the principal. 
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hands it over to him it shall be valid”"and the proxy shall not have the right 
to demand payment a second time.” 
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If a person appoints someone to purchase something it shall be necessary”” 
that he mentions the species and type, or the species and purchase price, 


unless it is a general appointment in which he says, “Purchase for me 
whatever you like.” 
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When the proxy purchases and takes possession of the item and thereafter 
discovers a defect (in the item) he may return it on the basis of the defect as 


569 Since the rights of the contract are linked to the proxy it is he who has the right 
to collect payment and not the principal. 

?? This is because the purchase sum is ultimately his. 

77) Demanding payment a second time is futile as it will mean that the purchaser will 
take back the amount from the principal to pay over to the proxy who will hand it 
over to the principal again. 

922 For the validity of the appointment of a person as proxy for the purchase of an 
item, the item to be purchased, if not specifically identified, must be reasonably 
defined without a considerable degree of ambiguity. If not, it will not be possible for 
the proxy to fulfil the mandate of his appointment. Mention of the species (e.g. 
slave) and type (e.g. Turkish) or the species and the price (e.g. 500 dirhams) 
reasonably defines the item although there is a slight degree of ambiguity with 
respect to the grade. This slight degree of ambiguity is accepted on the basis of 
istihsan, which gives consideration to the fact that the appointment of a proxy is 
based on creating ease for the principal. A detailed description of the desired item 
without any degree of ambiguity will create difficulty rather than ease for the 
principal. Thus there has to be tolerance for some degree of ambiguity. 
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long as the item is in his hands. Once he hands over the item to the principal 
he can only return the item to the seller if the principal consents.” 
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It shall be valid to appoint a proxy to do a currency exchange (sarf) or 
forward sale (salam) contract. If the proxy separates from the counterparty 
before possession"" the contract shall be void. The separation of the 
principal shall not be considered. 
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When the proxy for purchase pays the purchase price from his own funds 
and takes possession of the article he shall have the right to claim this 
amount from the principal.”” If the article is destroyed in the proxy’s 


?? Once the proxy hands over the item to the principal he has completed his 
mandate and the wakala terminates. He therefore has no right to return the article 
thereafter without the consent of the principal. 

?" As discussed in the relevant chapter, possession of both exchanges in the 
contract of sarf (currency exchange) and possession of the purchase price in salam 
(forward sale) is necessary before separation of the contracting parties occurs. Since 
the proxy is the actual contracting party the separation of the principal is 
immaterial. 

95 Even though the proxy had received no explicit instruction from the principal to 
make payment of the purchase price to the seller this instruction is deemed to be 
implicit in the agency. This is due to the fact that the principal is aware of the fact 
that the seller may demand payment prior to releasing the item of sale. Accordingly, 
the proxy shall have a right of recourse to the principal if he makes payment from 
his own funds. 
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possession prior to his withholding it the loss shall be that of the principal 
and the purchase price shall still be payable (to the proxy.) 

The proxy (nevertheless) shall have the right to withhold the item (from the 
principal) until he receives the purchase amount.” If he withholds the item 
and it gets destroyed he shall be liable as per the liability of a pledge (rahn)”” 
according to Imam Abu Yusuf and as per the liability of an item of sale 
(mabi ) according to Imam Muhammad. 
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If a person appoints two proxies none of them may transact in the matter 
for which they were appointed without the other,”” except when they are 
appointed to dispute?" a court case, or to divorce his wife without 
compensation, or to return an item"? deposited with him or to settle a debt 
due on him. 


?* Just as a seller has the right to withhold the item of sale from the purchaser until 


the purchase price is paid up in full, the proxy has a similar right against the 
principal. When he exercises this right, however, he becomes liable for the item. 

°” The proxy is liable for the lesser value of the purchase amount or the market 
value of the item according to Imam Abu Yusuf, as is the case in a pledge. Hence, if 
the market value is lesser he will have the right to claim the difference between the 
market value and purchase price from the principal according to him. According to 
Imam Muhammad he will be liable up to the purchase amount i.e. he will not have 
the right to claim any amount from the principal. 

° The principal's appointment of two proxies is clear indication that he requires 
the judgement of both proxies when the transaction is executed. Thus both proxies 
must act together. However there are some exceptions to this rule as mentioned in 
the text. 

9? Representation by two attorneys in court is not possible as this can disrupt the 
legal proceedings. It will therefore be valid for one proxy to act without the other. 
980 In these instances there is no judgement required as the proxy is merely 
communicating or delivering something on behalf of the principal. 
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The proxy shall not have the right to appoint another proxy" unless the 
principal allows him to do so or says to him, ‘Do as you wish.’ 
If he appoints (another proxy) without the permission of the principal and 


the second proxy transacts in the presence of the first it shall be valid. If he 
transacts in his absence and he allows it, it shall also be valid. 
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The principal shall have the right to dismiss the proxy from the agency. If 
the news of the dismissal does not reach him he shall remain a proxy and 
any transaction he does shall be valid.” 
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Agency shall become void upon the death of the principal or if he loses his 
sanity permanently or flees to dar al-harb as an apostate. 
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If a mukatab slave or a permitted (ma dhün) slave appoints a proxy and 
thereafter the mukatab cancels his contract (of kitaba) or the ma’dhiin slave is 
interdicted; or if two partners dissolve their partnership - in all such cases 


581 As discussed previously, a contract cannot incorporate another contract that is of 
a higher or similar status. 

5? The principal has the right to dismiss the proxy whenever he wishes as the 
agency is his prerogative. However the dismissal will only take effect once news of 
the dismissal reaches the proxy in an acceptable manner by transmission of one 
upright person or two persons. 
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the agency shall become void whether the proxy is aware of the occurrence 
(of such event) or not.^* 
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If the agent passes away or loses his sanity permanently the agency shall 
become void.” If the agent flees to dar al-harb as an apostate, his 


transactions shall not be valid unless he returns (to dar al-Islam) as a Muslim. 
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If a person appoints someone to carry out a certain transaction and 
thereafter carries out that transaction himself the agency shall become 


void. 
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A proxy for sale or purchase may not enter into a contract, according to 
Imam Abü Hanifa, with his father, grandfather, child, grandchild, wife, slave 
or mukatab slave.” According to Imam Abu Yusuf and Imam Muhammad he 


585 In order for agency to remain valid the principal needs to remain in a position 
where he has authority to delegate. Upon occurrence of these events he loses this 
authority and it constitutes a constructive dismissal. Since this is a constructive 
dismissal (rather than a voluntary dismissal) it is not a prerequisite for the dismissal 
to take effect that news of the same reaches the proxy. 

S84 This is because in such a case the agent loses his capacity to transact. 

55 According to Imam Abü Hanifa, a proxy in an unrestricted agency may contract 
with anyone as long as there is no conflict of interest. In his contracting with close 
family (e.g. his father, grandfather etc.) the suspicion of there being a conflict of 
interest exists. This is because the Shari'a has deemed the testimony of such 
individuals in a court of law in favour of their relative as inadmissible. In addition, 
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may”” to sell to them in exchange for the market value (of the item) with 
the exception of the slave and mukatab slave. 
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A proxy for the sale of an item may sell the item for (any amount, however) 
little or much, according to Imam Abi Hanifa. According to Imam Abi Yusuf 
and Imam Muhammad he may not sell for a loss that people do not normally 
tolerate in such a sale.” 


A proxy for the purchase of an item may purchase for the market value and 
for higher than the market value to the extent that people normally tolerate 
in such a transaction. However he may not purchase for a price higher than 
the market value to the extent that people do not (normally) tolerate.”” The 


due to the close relationship between them, there is an overlap of benefits in their 
possessions. 

586 Imam Abu Yusuf and Imam Muhammad are of the view that since the sale is for 
the market value (and not less) and due to the fact that the ownership rights of 
relatives, despite their closeness, are distinct from each other, it is permitted for the 
proxy to sell to them. A slave and mukatab, however, must be excluded, as the 
master owns the slave and has a right in the earnings of the mukatab and a sale to 
either of these two will effectively amount to a sale of the proxy to himself. 

587 Since the agency was unrestricted, the proxy - according to Imam Abi Hanifa - 
may sell for any amount. According to Imam Abü Yüsuf and Imam Muhammad, even 
though the agency was not explicitly restricted, it is automatically and implicitly 
restricted by customary practice. This precludes his selling an item for considerably 
less than the market value. A slight decrease in the market value is tolerated. 

55 If the proxy purchases an item for a price that is significantly higher than the 
market value of the item, this transaction cannot be forced onto the principal. This 
is due to there being an element of suspicion that the proxy could have purchased 
the item for himself and after realizing that the transaction was concluded on a 
price much higher than the market value, attempted to pass it on to the principal. 
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definition of that which people do not normally tolerate is an amount that is 
not within (the range of) the valuation of valuators. 
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If the proxy for the sale of an item stands surety for the purchase price on 
behalf of the purchaser’ such suretyship shall be void. 
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If a person is appointed to sell the slave of someone and he sells half the 
slave, it shall be valid according to Imam Abi Hanifa.”” If he is appointed to 


purchase a slave and he purchases half, the transaction shall be pending: if 
he purchases the other half it shall become binding on the principal.” 
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If a person is appointed to purchase 10 ratis?" of meat for 1 dirham and he 
purchases 20 ratls for 1 dirham of meat that is (normally) sold at a price of 
ten ratls for one dirham, only 10 ratls for half a dirham shall be binding on 


5?In principle, the proxy acts in a fiduciary capacity and is not liable for the 
purchase price. If he stands surety this will render him liable and negate the 
principle of agency. 

°° Since the appointment was unqualified the sale of half will be valid according to 
Imam Abü Hanifa. 

°°? Sometimes, the purchase of half a slave may be necessary as a means to acquiring 
the full slave such as the case when a slave is inherited or owned by two or more 
people. The transaction will therefore be pending until this becomes clear. 

992 The ratls or ritl was a popular measure of weight equivalent to about 407.695g, 
which was half a mann. (Mu am Lughat al-Fuqaha”) 
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the principal according to Imam Abii Hanifa. According to Imam Abu Yusuf 
and Imam Muhammad the (full) twenty ratls shall be binding on the 
principal. 
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If a person is appointed to purchase a specific item he shall not have the 
right to purchase that item?" for himself. If a person is appointed to 
purchase a non-specific slave and he (subsequently) purchases a slave this 
shall be for the proxy”" unless he states that he intended this purchase for 
the principal or he purchases it with the funds of the principal.” 
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A proxy for disputing a case (an attorney on behalf of the claimant) shall 
also be the proxy for collection (of the claim) according to Imam Abi Hanifa, 
Imam Abi Yüsuf and Imam Muhammad.” A proxy for collection of a debt 
shall be the proxy for the dispute relating to that debt according to Imam 
Abu Hanifa. 


°° This will be misleading the principal who assumed that the purchase will be 
completed for his benefit. 

”4 The proxy retains his right to purchase items for his own benefit 

?5 In order to confirm that the purchase was for the principal there must be clear 
indication either by the proxy stating his intention or using the funds of the 
principal for the purchase. 

°° This is according to all three Imams contrary to Imam Zufar who is of the view 
that the principal was only satisfied with the proxy for disputing the case and not 
for collection of the claim. The other three Imams, however, regard the collection of 
the debt as part of the completion of the process of establishing the claim. 
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If the proxy for a dispute makes an acknowledgement (of the debt) against 
his principal before the judge, this acknowledgement shall be valid. If the 
acknowledgement is made other than before the judge, it shall not be valid 
according to Imam Abi Hanifa and Imam Muhammad. However in such a 
case the proxy shall be removed from the case. According to Imam Abi 
Yusuf his acknowledgement other than before the judge shall be valid. 
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If a person claims that he is the proxy for someone in absentia, to collect his 
debt and the debtor accepts this claim, the debtor shall be instructed to 
hand over the debt”” to this person. If the absent person later confirms this 
it shall be in order. If not, the debtor shall have to pay the debt again to the 
creditor and institute a claim against the proxy if he still has it in his 
possession.”” If a person claims that he is the proxy for the collection of an 
item deposited for safekeeping (wadi‘a) (on behalf of a person in absentia) 


597 Since both parties (debtor and proxy) agree that the proxy has the right to collect 
the amount and the debt will be paid with the general funds belonging to the debtor 
himself (and not the precise funds of the creditor, as debts are paid with general 
funds equivalent to the amount borrowed and not with the precise funds borrowed) 
it will have to be given to him. 

?*ie, the funds handed to him are still with him and have not been lost or 
destroyed due to his negligence. 
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and the one in whose possession the item is accepts, this he shall not be 
instructed to hand it over to him.” 


ə The difference here is that the item that will be handed over belongs to the 
absent owner. Even though the two present parties agree that the proxy has the 
right to collect the item, judgement cannot be passed against a person in absentia. 
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MUS! OLS 
Chapter: Suretyship 
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Suretyship™ is of two types: (1) Suretyship of person and (2) Suretyship of 
property. 
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Suretyship of person shall be valid and the thing that shall become due 
shall be ensuring the appearance of the person for whom surety is stood. 
Such suretyship shall be contracted with the words ‘I have stood surety for 
so and so's person, neck, spirit, body, head, half or third.”” Similarly, if he 


600 Kafala refers to adding a third party obligation to an existing obligation with 
respect to an action, project or sum of money. This contract makes the third party 
(kafil) liable, jointly with the original debtor. The contract is a gratuitous one and 
the surety cannot charge a fee for the guarantee per se. He could, however, charge 
some administration fees which are not linked to the duration or the amount of the 
contract. 

601 The Hanafis accept the validity of suretyship for an individual since the surety is 
in a position, by adopting the necessary measures, to fulfil his liability of ensuring 
the appearance of the individual whom stood surety is stood for. 

902 These words in the normal course of the language are used to denote the person 
in his entirety. 

$5 These words are also used to denote the person in his entirety as an individual 
cannot be split into halves or thirds. 
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says ‘I am liable for him’, He is on me’ or ‘towards me’, ‘I am responsible for 
him’ or ‘I accept him (as my responsibility.) 
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If it is stipulated, in the contract of suretyship, that the person for whom 
surety is stood must be made to appear at a specific time, it shall be binding 
on the surety to ensure his appearance at that time, if the claimant requests 
him to do so. If he fails in ensuring his appearance the judge may detain him 
until he complies. 
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If he makes him appear and hands him over in a place where the person in 
whose favour the surety was given is able to institute legal proceedings 
against him then the surety shall be absolved of his suretyship. 
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If he stands surety with the stipulation that he will hand him over in the 
court of the Qadi and he subsequently hands him over in the marketplace™ 
he shall be absolved of the suretyship. If he hands him over outside the 
city,°” he shall not be absolved of his suretyship. 


604 Although explicit words for suretyship are not used, it can also be contracted 
using words denoting its legal effect such as liability or responsibility. 

$5 This is because the claimant is able to institute legal proceedings against him as 
courts were easily accessible in all cities in those days. 

906 i.e. in a place where there is no court or Qadi. 
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If the person for whom surety was stood passes away the surety of person 
shall be absolved of the suretyship.”” 
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If a person stands surety for a person with the stipulation that if he does not 
make him appear at a certain (specified) time he shall be liable for the debt 
upon him, which is one thousand, and he thereafter does not make him 


appear at that time he shall be liable for the debt^* and shall not be absolved 
of the suretyship of person. 
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Suretyship of person in cases of hudüd and qisas shall not be valid^? 
according to Imam Abü Hanifa. The other two Imams are of the view that it 
shall be valid. 


looo Lad O 13) Negore 5] 4s Jas JU. GIS Leslie 35505 JUL VLU Lely 
gal İlə ğ Sys Le gl adl eU Le gh WL ais HAS Joi» öl üzə 


Suretyship of property shall be valid whether the amount stood surety for is 
known or unknown as long as it is a valid debt.?? (It becomes contracted) by 


97 Since the person has passed away he is no longer able to present himself and 
hence the surety is no longer liable to present him. 

903 In this instance he suspended the suretyship of property on a contingent event 
ie. not presenting the person at a certain time. The suretyship of property 
therefore takes effect when the contingent event occurs. 

609 According to the commentators such suretyship may not be legally demanded 
according to Imam Abü Hanifa from the defendant in cases of hudüd and qisas but if 
given voluntarily it shall be valid. This is in line with the Shari'a treatment of hudüd 
and qişaş in terms of their falling away in cases of the slightest doubt. 

°° A valid debt is one which is extinguished by fulfilling it or by the creditor's 
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a person saying for example ‘I have stood surety for him for one thousand’ 
or ‘for what he owes you’ or “for what reaches?" you in this sale.’ 
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The person in whose favour a surety is given shall have the option of 
pursuing the original debtor or the surety. 
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The suspension of suretyship with a condition?" shall be valid e.g. A person 


says, ‘Whatever transaction you do with so and so is on me’ or ‘Whatever 
debt he owes you is on me’ or ‘Whatever he usurps from you is on me.’ 
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If a person says, ‘I stand surety for whatever he owes you’ and thereafter 
evidence that he owes one thousand is brought, the surety shall be liable for 


waiving it. This is unlike, for instance, the debt of manumission (kitaba) owed by a 
slave which can also be extinguished by the slave’s declaration of his inability to 
repay the amount. 

* Daman al-darak denotes a misrepresentation guarantee. It is a third-party's 
guarantee which secures refunding the price to the purchaser if the sold commodity 
appears to be legally owned by a person other than the seller. In other words, the 
seller of a property is sometimes asked to provide a surety against any defect in the 
title of that property, by virtue of which, the purchaser has the right to rescind the 
contract and redeem his money. Daman al-darak is also known as daman al- ‘uhda. 

° This applies as long as the condition is an appropriate one that entails the cause 
for the establishment of a right (as in the examples given in the text,) or the means 
to its fulfilment (e.g. ‘If Zaid comes’) or non-fulfilment (e.g. ‘If Zaid leaves.’) 
Inappropriate conditions (e.g. ‘If the wind blows’ or ‘If it rains’) are not given any 
consideration. 
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one thousand. If there is no evidence the statement of the surety with his 
oath shall be accepted for whatever amount he acknowledges. If the person 
for whom he stood surety acknowledges more than that, his statement shall 
not be taken against his surety. 
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Suretyship shall be valid on the instruction of the person for whom surety is 
stood and (also) without his instruction. If a person stands surety on the 
instruction of the person for whom surety is stood he shall claim from him 
any amount he discharges. If he stands surety without his instruction then 
he may not claim^? what he discharges. 
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The surety may not claim the amount from the person for whom surety is 
stood prior to discharging the same on his behalf. If he is pursued** on 


account of the amount he shall have the right to pursue the person for 
whom surety is stood so that he releases him.”” 


° In this instance he is deemed to be acting gratuitously and the original debtor is 
not held liable. 

°4 Muldzama refers to the harassment of a recalcitrant debtor through the constant 
pursuit of him. 

$5 Since he was harassed on account of the original debtor, the surety will have the 
right to mete out the same treatment to him. 


172 KITAB AL-BUYÜ" 


ASI t6 33 dio əzəl şİ dic Jas! UII Tl 1315 
dic JS le 6 357113 öl 


If the claimant absolves the person for whom surety is stood or receives 
payment from him, the surety shall be absolved.”" If he absolves the surety, 
the person for whom surety is stood shall not be absolved.”” 
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Absolution from suretyship may not be suspended with a condition. 
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Surety shall not be valid in any right that cannot be collected from the 
surety e.g. legal punishments and retaliation. 
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If a person stands surety for the purchase price on behalf of the purchaser it 
shall be valid.*? If he stands surety for the sold item on behalf of the seller it 
shall not be valid.”” 


*° Once the original debtor is absolved there is no longer any debt and the surety 
also becomes absolved. 

67 This is because the debt still remains as an obligation on him. 

$? Once the sale is concluded the purchase price becomes a debt like any other and 
suretyship for it is valid. 

919 It is not possible to stand surety on behalf of seller for the item of sale as the 
seller's liability with respect to the item of sale is the loss of entitlement to the 
purchase price. In other words in the event of destruction of the item of sale no 
payment of compensation is due but the seller loses his entitlement to the purchase 
price. 
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If a person hires an animal to carry (a load) and it was specific, suretyship 


for the carriage shall not be valid.” If it was not specific then the suretyship 
shall be valid. 
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Suretyship shall only be valid if the person in whose favour the surety is 
given accepts it in the contractual session with the exception of one 
situation, which is when a person in (his final) illness says to his heir, ‘Be my 
surety for the debts I am liable for,’ and he stands surety for the same in the 
absence of the creditors. 
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If two people are liable for a (single) debt and each one of them is surety for 
the other then whatever each of them discharges he may not claim the same 
from his partner until what he discharges exceeds half? - in which case he 
may claim the excess. 


620 In some cases (e.g. death of the animal) it will not be within the surety's capacity 
to fulfil the obligation of carrying the load on that specific animal. 

621 In reality this is a wasiyya (bequest) and is therefore valid even if he does not 
mention who the creditors are. 

° Discharge of his own portion of the debt as an original debtor is deemed to take 
place by his action before his discharge on behalf of the other person as surety. 
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If two people stand surety for one person for (a debt of) one thousand on 
condition that each one of them is (also) the surety for his co-surety then 
whatever each of them discharges he may claim half of the same from his 
partner irrespective of how little or much it is.” 
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Suretyship for the kitaba amount ^^ shall not be valid, whether a freeman or 


slave stands surety. 
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If a person passes away whilst indebted and does not leave behind anything 
and a person stands surety in favour of the creditors the suretyship shall not 


be valid according to Imam Abi Hanifa.^? According to Imam Abi Yusuf and 
Imam Muhammad it shall be valid.** 


623 In this case he acts only in his capacity as surety and is equal to his co-surety in 
all respects. 

$^ As discussed previously the amount due in a kitaba contract is not deemed to be a 
valid debt. 

$5 Since the person passed away without leaving behind anything the debt falls 
away permanently and it is no longer possible for anyone to stand surety for it. 

°° The two Imams regard the debt to be outstanding even after his death and the 
suretyship is therefore valid. 
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Chapter: Hawala (Debt Transfer) 
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Hawaála^" shall be valid for debts with the consent of the transferor, the 
transferee and the one on whom it is transferred. 
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Once the transfer takes place the transferor shall become absolved of the 
debt^? and the transferee may not claim it from the transferor unless his 
right is lost. According to Imam Abu Hanifa this loss may occur in one of two 
ways: he denies the transfer and swears an oath without there being any 
evidence against him or he dies insolvent. According to Imam Abü Yusuf and 
Imam Muhammad, in addition to these two there is a third situation which 
is when the judge declares him to be bankrupt whilst he is still living.” 


$7 Hawala means the transfer of debt from one debtor (the muhil or the transferor) 
to another person (the muhal ‘alayh or transferee.) After the debt is transferred, the 
transferor is freed from any debt obligation toward his creditor (known as the 
muhtal or the muhtal lahü) who should now claim his money from the transferee. 
Just like kafala the contract of hawala is meant to be gratuitous and no fee may be 
charged for it except for administration costs. The transferee may accept the 
transfer of the debt on account of a debt owed by him to the transferor (called 
hawdla muqayyada) or even if he is not indebted to him (called hawala mutlaqa.) 

628 The debt is now transferred to the liability of the one on whom it was transferred 
(muhal ‘alayh) and he replaces the original debtor. 

929 This is based on the difference of opinion regarding the declaration of 
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If the one on whom it was transferred demands the amount of the transfer 

from the transferor and the transferor says, ‘I transferred it in lieu of a debt 

that you owe me,’ his statement shall not be accepted?" and he shall be 

liable for the amount of the debt. If the transferor demands the amount he 

transferred from the transferee and says, ‘I only transferred it to you to 

collect it for me,’ and the transferee says, ‘Rather, you transferred it to me 
6319 


in lieu of a debt you owe me?",' the statement of the transferor shall be 
accepted. 
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Bills of exchange?" are disliked. This refers to a loan by which the lender 
gains the benefit?" of safety from the risk of the path." 


bankruptcy by a judge (court.) 

°° This is a claim of a new debt for which he must produce evidence, failing which 
the statement of the one who denies this claim will be accepted. Acceptance of the 
transfer by the transferee does not serve as evidence of the existence of a debt as 
this could be a case of hawala mutlaqa. 

631 Again, this is a claim of a new debt for which he must produce evidence, failing 
which the statement of the one who denies this claim will be accepted. 

$? Safatij is the plural of suftaja or saftaja and refers to an early kind of promissory 
note or bill of payment or exchange that was used in the manner defined by the 
author in the text. 

553 It is an accepted principle in fiqh, which has been transmitted from certain 
companions and followers, that ‘any loan that draws a benefit is prohibited.’ 

5* An example of this is when A lends B 100 gold dinars in Cairo, then B gives A a 
note or bill of exchange entitling him to collect 100 gold dinars in Baghdad from an 
account he has with another merchant there. Another example is when A, who is 
Cairo, wishes to send 100 gold dinars to C in Baghdad. Instead of simply handing it 
to B, who is travelling, to give to C, he lends the amount to B with the instruction to 
repay the loan to C in Baghdad. In both examples the risk of the amount's being lost 


MUKHTASAR AL-QUDURI 177 


or stolen on the road is not borne by A. In the first example A is able to travel to 
Baghdad without carrying the money and in the second example the risk is borne by 
B, the borrower, who is travelling. (The benefit for B is that he is free to use the 
amount until payment becomes due in Baghdad.) 
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Chapter: Sulh (Settlement) 


Cossus xə ele jl)! xə alo Upal ab Je eal 
yi GUS JSs Sol gə gilə ojo Yş dule (ell yə) V Ol gas 
Settlement is of three types: Settlement with acknowledgement, settlement 


with silence, which is when the defendant does not acknowledge nor deny 
(the claim), and settlement with denial. All these types shall be valid. 
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If a settlement takes place with acknowledgement then the same that is 
considered in sale transactions shall be considered, if it occurs in respect of 
wealth in exchange for wealth." If it occurs in respect of wealth in 


exchange for benefits it shall be considered in accordance with lease 
transactions.?* 
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Settlement with silence and denial shall be, with respect to the defendant, in 
order to redeem him from (taking) the oath and to put an end to the 
dispute.”” With respect to the plaintiff, it shall be in the sense of a mutual 


$5 The laws applicable to sale transactions shall apply here e.g. laws relating to pre- 
emption, entitlement, defect etc. 

$5 This means that the laws applicable to lease transactions (ijara) shall apply to it 
e.g. there must be a fixed term. 

67 The defendant in these two cases is deemed to be the owner of the disputed asset 
and no exchange is deemed to have taken place with respect to him. 
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exchange.”” 
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If a person settles”” with respect to a house, ^? pre-emption shall not be 
binding in it. If he settles on a house™ pre-emption shall be binding. 
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If the settlement takes places with acknowledgement and a third party 
becomes entitled to part of the asset, with respect to which the settlement 


was reached, the defendant shall claim the same proportion of the 
(consideration given in) exchange.” 


$5 The plaintiff's assumption is that he has accepted the settlement consideration in 
lieu of his entitlement in the disputed asset. Thus it is deemed to be an exchange 
with respect to him. 

$9 This refers to a settlement with silence or denial. If the settlement took place 
with acknowledgement then pre-emption will be binding as this is deemed to be a 
mutual exchange. 

640 The house in this instance is the subject of the dispute and the defendant retains 
it by paying some settlement consideration. Since the transaction is not deemed to 
be an exchange with respect to him, there is no pre-emption. 

641 [n this case the house is given to the plaintiff by the defendant as consideration 
in lieu of some other disputed asset and since the transaction, with respect to the 
plaintiff, is deemed to be a mutual exchange, pre-emption shall be binding. 

642 Since this settlement is deemed to be a mutual exchange the same law as that of 
entitlement in a sale transaction shall apply here. 
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If settlement takes place with silence or denial and a third party becomes 
entitled to the disputed asset, the plaintiff shall return to litigation and 
return the consideration.” If a third party becomes entitled to (only) part of 
the asset, he shall return its portion and return to litigation for the same. If 
a person claims a right in a house, but does not specify the same, and a 
settlement is reached with respect to that on something, and thereafter a 
third party becomes entitled to part of the house, he shall not return any 
part of the consideration because it is possible that his claim relates to the 
remaining part. 
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Settlement shall be valid for claims of assets, benefits,“ and deliberate and 


unintentional offences. ^ It shall not be valid for claims of legal 


$5 In other words, he can commence with litigation against that third party. The 
consideration must be returned to the original defendant as he had only paid the 
consideration to put an end to the dispute but it has now come to light that there is 
actually no dispute with him. 

$^ In other words, he does not specify whether this right is in a specified portion of 
the property or in an undivided portion of the property, such as a common share of 
one half or a third. 

55 An example of a claim of a benefit is if a person claims the right to reside in a 
property for a year on the basis that the deceased owner had made such a bequest 
for him in his will. If he reaches a settlement and accepts something in exchange for 
this it will be valid and treated like a lease transaction. 

“46 This applies to deliberate and unintentional offences against life or limb as 
defined in the chapter on offences (jinayat) which appears in the latter section of 
the Mukhtasar and is not covered in this commentary. Settlement is valid in all these 
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punishments.” 
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If a man brings a claim of marriage against a woman who denies the same 
and then she reaches a settlement with him on some property that she gives 
(to him) for him to abandon the claim, it shall be valid and shall be in the 
sense of khul .^* If a woman brings a claim of marriage against a man and he 


then reaches a settlement with her on some property that he gives to her, it 
shall not be valid. 


jle easi JUS le 42JLa3 ons ail Joy e gsəl ölə 


Sle Ae gis] Line à cəlil ə à OSs 


If a person makes a claim against another person that he is his slave and 
then he reaches a settlement with him on some asset that he gives him, it 


instances because the person possesses a valid right to which he is entitled and may 
opt to accept something in exchange for it. However in the case of unintentional 
offences the settlement amount may not exceed the prescribed indemnity for bodily 
injuries. 

$7 Legal punishments (hudüd), which refer to punishments prescribed in the 
Qur’an or Hadith, are the right of Allah and the person cannot take anything in 
exchange for it. This does not refer to qişaş (legal retaliation) which is the right of 
the successors of the murdered person, who may accept a settlement in lieu of it as 
mentioned in Qur’an 2:178, “You who believe, fair retribution is prescribed for you 
in cases of murder...But if the culprit is pardoned by his aggrieved brother, this shall 
be adhered to fairly, and the culprit shall pay what is due in a good way.” 

8 With respect to the man this is deemed a khul' as he deems it to be a contractual 
dissolution of the marriage in which the wife pays him some compensation. With 
respect to the woman, who had denied the claim, the settlement is deemed to be a 
means of putting an end to the dispute. 

$? Since there is no established paradigm to validate a woman's acceptance of 
payment from a man in a separation this settlement is not valid. 
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shall be valid and it shall be, with respect to the plaintiff, in the sense of 
emancipation in exchange for an asset.”” 
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If settlement takes place on anything that is (also) due by (virtue of) the debt 
contract, this shall not be regarded as a mutual exchange?" but shall be 
regarded as his having collected part of his right and waived the remaining 
part. e.g. If a person is entitled to (receive) one thousand jiyad dirhams from 
another person and reaches a settlement with him on five hundred zuyüf, it 
shall be valid and it will be as if he has waived off part of his right from him 


and taken part. If he reaches a settlement with him on one thousand 
deferred it shall be valid and it will be as if he deferred the actual right.” If 


550 With respect to the defendant it shall also be deemed as emancipation in 
exchange for an asset if the settlement was reached on the basis of 
acknowledgement. In such a case clientage (wala) will be established for the 
emancipator. If the settlement was reached without the acknowledgement of the 
defendant, it will be deemed to be simply a means to putting an end to the dispute 
with respect to him and there will be no clientage. 

*!Tt cannot be deemed a mutual exchange as this will result in a usury (riba) 
transaction, due to the fact that the two items of exchange are of the same genus 
but differ in quantity, and will render the settlement invalid. In order to validate 
the settlement it shall be deemed as a waiver of part of his right as mentioned in the 
text. 

5? In this case also it is not possible to deem it a mutual exchange as there is a 
deferment on one side of the transaction relating to items of usury (riba) and will 
result in riba al-nasa’. It is therefore deemed to be a straightforward deferment of 
the debt. 
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he reaches a settlement with him on dinars to be paid after one month it 
shall not be valid.”” If he was owed one thousand deferred and reaches a 
settlement with him on five hundred cash it shall not be valid.” If he was 
owed one thousand black”” (dirhams) and reaches a settlement with him on 
five hundred white (dirhams)** it shall not be valid. 
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If a person appoints someone as proxy to reach a settlement on his behalf 
and he does so the proxy shall not be liable for the thing he settles on unless 


he assumes liability thereof. (Instead) the principal shall be liable for the 
amount.” 


55 In this case it is not possible to deem it a deferment of the debt itself as the 
settlement is effected on something different to what was due by the debt contract. 
Thus it may only be deemed a mutual exchange and the settlement will be rendered 
invalid because dirhams cannot be exchanged for dinars on credit as discussed in 
the chapter on sarf. 

654 Since, the contract did not entitle him to a cash payment, which is better than 
deferred payment, this additional benefit is deemed to be in exchange for the 
amount of the discount. An exchange of money for time is not permitted in Shari‘a. 
Thus a bilateral agreement for an ‘early settlement discount’ in respect of a 
deferred debt is not permitted. If the creditor unilaterally grants a discount to the 
debtor, without this being a condition for the early payment, this is allowed. 

655 Black dirhams refer to dirhams minted from black silver. 

656 In this case too, since the contract did not entitle him to white dirhams, which 
are superior to black dirhams, this is deemed to be an exchange and cannot be valid 
due to the quantities being unequal. 

657 This applies to a settlement for a murder or settlement on part of a debt, where 
the proxy is a mere facilitator. If the settlement was effected on one asset for 
another, this is deemed a mutual exchange, and the proxy shall be liable for the 
rights and obligations related to the contract as mentioned in the chapter of wakala. 
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If a person reaches a settlement on someone's behalf on something without 
his instruction it can be of four types: If he settles on some asset and 
assumes liability thereof the settlement shall take place.”” The same applies 
if he says, “1 have settled with you on this one thousand of mine.”” The 
settlement shall take place and it shall be binding on him to hand it over. 
Likewise, if he says, ‘I have settled with you on one thousand,’ and he hands 
it over. If he says, ‘I have settled with you on one thousand,’ and he does 
not hand it over, the contract shall be pending: If the defendant approves 
it, it shall become valid and he shall be liable for the one thousand. If he 
does not approve it, it shall become void. 
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If a debt is (owned) by two partners and one of them reaches a settlement 


655 In this case the person is deemed to be acting in a gratuitous capacity and may 
not reclaim this amount from the original debtor. 

659 By attributing the transaction to his own funds, he has undertaken to pay the 
amount personally. 

660 Since he actually handed it over the settlement becomes valid, even though he 
didn't attribute it to his own funds as in the previous case. 

691 Since he did not attribute it to his own funds there is no undertaking from him to 
pay the amount. Thus the amount will be due from the principal debtor (i.e. the 
defendant) but only if he approves the settlement. 
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for his portion on a garment, his partner shall have an option: If he wishes 
he may pursue the debtor for his half or if he wishes he may take half the 
garment” - unless his partner^? assumes liability of a quarter of the debt in 
his favour. If he collects half of his portion of the debt his partner shall 
share with him what he collected and thereafter both of them shall claim 
the balance (of the debt) from the debtor. If one of them purchases some 
item in exchange for his portion of the debt, his partner may hold him liable 
for a quarter of the debt. 
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If a salam contract is (shared) between two partners and one of them reaches 
a settlement for his portion on the capital amount it shall not be valid 


according to Imam Abu Hanifa and Imam Muhammad. According to Imam 
Abü Yusuf, the settlement shall be valid. 


5? The principle that applies here is that a commonly shared debt cannot be 
distributed prior to its being collected. Thus when the partner effected a settlement 
for half the debt this was for both partners and not for his portion only. 

663 The option to do this is given to the partner in this case, unlike the case below, 
because in a settlement transaction a person is usually accommodating and does not 
insist on his full rights. 

664 In this case he is liable for a quarter of the debt, without any option, because it is 
assumed that he had received the full value of his share by concluding the sale 
transaction, since a person usually haggles in a purchase and sale transaction and 
tries to obtain the best deal. 

665 By reaching such a settlement he is actually cancelling the salam contract for his 
portion of the muslam fih, which is a debt. As discussed above, a commonly shared 
debt cannot be distributed prior to its being collected. The settlement also cannot 
be valid for the full muslam fih as he cannot cancel the contract without the consent 
of his partner. 

56 Imam Abü Yusuf applies the ruling for other debts, as discussed above, in this 
case as well. 
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If an estate is (shared) between a number of heirs and they exclude one of 
them from it in exchange for (some) wealth they give him, while the estate 
consists of immovable property or goods, it shall be valid no matter how 
little or much they give him.” If the estate consists of silver and they give 
him gold, or if it was gold and they give him silver, then the same shall 
apply.”” If the estate consists of gold, silver and other assets and they reach 
a settlement with him on silver or gold then it shall be necessary that what 
they give him must be more than his share of that genus so that his share 
could be in exchange for the equivalent (amount) and the excess (shall be in 
exchange) for his right in the balance of the estate.” 
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If there is a debt owed to the estate by people and they (i.e. the heirs) 
include it in the settlement with the stipulation that they will exclude the 
heir with whom they are reaching a settlement from such debt and that the 


°°’ This is known as takharuj and is deemed a sale by that heir of his share in the 
estate in exchange for the amount received. 

968 This is deemed an exchange of gold for silver and therefore equivalence in 
quantity is not required. However, since this is a sarf (currency exchange) 
transaction, possession of both exchanges must be taken in the contractual session. 
669 This is required in order to avoid usury (riba) as discussed previously. The gold 
and silver have to be in exchanged for an equal quantity of the same genus without 
there being any excess free of a reciprocal exchange or else it would result in riba. 


188 KITAB AL-BUYU ‘ 


debt shall be theirs, the settlement shall be void.”” If they stipulate that he 
should absolve the debtors from it and that the share of the one with whom 
they are reaching a settlement will not be claimed from them then the 
settlement shall be valid.”" 


670 The Shari‘a does not allow the transfer of ownership of a debt except to the 
debtor himself and this will cause the entire settlement to become void. 

771 This is a method to make the settlement valid as in this case the exiting heir's 
share of the debt is waived and excluded from the settlement altogether. Another 
method, which does not prejudice the other heirs, is for them to lend the exiting 
heir an amount equivalent to his share of the debt and thereafter to reach a 
settlement for the balance of the estate excluding the debt. The exiting heir may 
then refer them, by means of hawala, to collect the outstanding loan from the 
debtors. 
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Chapter: Hiba (Gift) 
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A gift shall be valid by offer and acceptance^" and shall be complete by 
possession.*” If the person to whom the gift was given takes possession in 
the contractual session without the instruction of the gifter it shall be 
valid.*” If he takes possession after separation it shall not be valid unless the 
gifter permits him to take possession.”” 
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A gift shall be contracted by the words, ‘I have gifted,’ ‘I have bestowed,’ ‘I 
have given,’ ‘I have fed”” you this food,’ ‘I have made this garment yours,’ ‘I 


have given this thing to you for life*",' and ‘I have carried you upon this 


57 Like any other contract, an offer and acceptance is required for its validity. 

5? Possession of the subject matter of the gift must be as complete as possible in 
accordance to its nature e.g. possession of immoveable property will be by taking 
possession of the keys and by the previous owner’s vacating the property. 

774 Although the gifter did not explicitly permit the receiver to take possession, it is 
deemed that this was implicit in the offer. 

$5 Taking possession, being a condition for the conclusion of the gift contract, is 
similar to acceptance in a contract of sale and cannot take place once the 
contractual session has ended, unless with the explicit permission of the gifter, in 
which case it can be deemed to be a new contract. 

776 When feeding is attributed to something edible it refers to a gift. However when 
it is attributed to something inedible (e.g. a piece of land) it refers to lending 
( ariyya.) 

57 This is referred to as umrà and will be discussed a little later in this chapter. Even 
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animal,’ if he intends a gift by (the word) ‘carried.’ ? 
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A gift shall not be valid in something divisible”” unless it is gathered”” and 


divided. The gift of common property that is indivisible™ shall be valid. 
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If a person gifts common property, the gift shall be invalid. If he divides it 
and hands it over it shall be valid.” 
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If a person gifts flour within wheat or oil within sesame seeds, the gift shall 
be invalid. If he grinds (it) and hands (it) over it shall not become valid.5? 


though the giver restricted the gift to the lifespan of the recipient the Hanafis deem 
this to be a gift without limitation based on the hadith. 

678 The word ‘carry’ (haml) does not explicitly mean a gift but could possibly have 
this meaning and is interpreted as such if the person intends the same. Without 
such an intention, the literal meaning, which is to 'let someone ride an animal' in 
the sense of 'ariyya, is taken. 

5? This refers to any item or property that can be divided and which remains useful 
for the same purpose it was used for prior to being divided. 

$9? The item must not be scattered or occupied by the property of the giver. Thus 
fruit on a tree and crops on land may not be given as a gift prior to being plucked or 
harvested. 

681 This applies when the item is actually indivisible, such as a slave or animal, and 
also when the item is physically divisible but can no longer be used for the same 
purpose after being divided such as a small bathroom or mill. 

682 The contract becomes valid as there exists no issue of common possession at the 
time of the completion of the gift contract i.e. when the subject matter is handed 
over. 

$5 The difference between this case and the previous case is that here the subject 
matter of the gift contract (i.e. the flour or oil) is non-existent whereas in the 
previous case the undivided portion of the property is existent at the time of the 
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If the item is in the possession of the one to whom it was gifted, he shall 
become the owner of it by the gift (contract) even though he does not renew 
possession therein.™ 
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If a father gives his minor son a gift, the son shall become the owner thereof 
by the (mere) contract. ? If a stranger gives him a gift it shall be complete 
by the father's taking possession (thereof). 
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If an orphan is given a gift and his guardian® takes possession on his behalf 


it shall be valid. If he is in the care of his mother, then her (taking) 
possession on his behalf shall be valid. The same applies if he is in the care 
of a stranger that is raising him - his (taking) possession on his behalf shall 
be valid. If the child takes possession of the gift himself, it shall be valid.”” 


gift. 

684 1f the item is already in his possession in a fiduciary capacity (e.g. it was kept 
with him for safekeeping as a wadi a as opposed to an item kept as a rahn) this can 
take the place of the possession required for the completion of the gift. This does 
not apply in the case of a sale, in which case he will have to re-take possession as 
the nature of possession in a sale is not of a fiduciary nature (qabd al-daman.) 

$5 Since the item is already in the possession of the father and the father has 
authority to take possession on behalf of his minor son there is no need for a 
renewal of possession. 

$5 “Guardian” here refers to the father or his executor and thereafter the 
grandfather or his executor. 

$9 Since receiving a gift and taking possession thereof is of pure benefit for the child 
and does not require deliberation, the child, if discerning, or anyone in whose care 
he is in the absence of the father, may take possession of it. 
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If two people gift a house to one person it shall be valid.”” If one person gifts 


a house to two people, it shall not be valid according to Imam Abi Hanifa.”” 
According to Imam Abu Yusuf and Imam Muhammad it shall be valid.°” 
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If a person gives a gift to a stranger, he shall have the right to retract the 
same?" unless he gives him something in exchange for it^", or it increases 
with an attached increase””, or one of the two contracting parties dies^", or 


the gift leaves the ownership of the one to whom it was given.” 


$5 although each of them owned a common share in the property, the gift is valid 
because both of them gifted their share at the same time and the recipient received 
the entire property jointly. 

655 Tmam Abu Hanifa deems this to be a gift of half the house to each person 
individually and is therefore not valid due to the issue of common ownership as 
discussed previously. 

°° They deem the gift to be concluded and delivered at once jointly and it is 
therefore valid. 

691 Although it is legally valid to retract a gift, it is nevertheless disliked (makrüh) 
and has been disapproved of in the hadith. In some cases, as mentioned by the 
author, the giver loses the legal right to retract the gift. 

592 Since the purpose of the gift, which is to receive something in return has been 
fulfilled, the gift cannot be taken back. 

55 In this case it is not possible to retract the gift without the attached increase. 
Retracting it with the increase is also not permitted as the increase did not form 
part of the original contract. 

694 Once the person who received the gift dies, ownership of that item passes on to 
his heirs, who are unrelated to the contract. 

$5 Since the item left the ownership of the person to whom it was gifted with the 
tacit authorisation of the giver by his having gifted it to him, the giver is not 
permitted to disrupt that transaction. 
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If a person gives a gift to a close forbidden?" relative of his, he shall not?" 
have the right to retract it. The same law shall apply to a gift that one 
spouse gives to the other. 
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If the person to whom the gift was given says to the one who gave it, ‘Take 
this in exchange for your gift or as a replacement for it or in lieu of it,’ and 
the gifter takes possession of it the right to retract it shall fall avvay.”” If an 
(unrelated) third person gratuitously gives him an exchange on behalf of the 
person to whom the gift was given and the gifter takes possession of such 
exchange the right to retract (the gift) shall fall away. 
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If a third party becomes entitled to half of the gift, he may retract half of the 
exchange.”” If a third party becomes entitled to half of the exchange, he 
may not retract (anything) of the gift? unless he returns the remainder of 


696 This refers to a relative with whom marriage is forbidden (mahram) e.g. a sister. 
697 In this instance the purpose of the gift is joining family ties and this has been 
achieved. 

658 In order for the transaction to be deemed an exchange for the original gift, it 
must be expressly stated to be such and the giver must be aware that it is an 
exchange for his gift and he must take possession of it. If not, it will be an 
independent gift transaction and both givers shall retain the right to retract the gift 
in each of those transactions. 

699 This is because he is left with an exchange which is for only half the gift. 

700 Since the half of the exchange that remains could have been an exchange for the 
full gift initially, it is deemed to be such after the entitlement. However the 
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the exchange, where after he may retract (the full gift). 
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Retraction shall only be valid with the consent of both parties or by the 
judgement of a judge. 
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If the article given as a gift is destroyed and thereafter some person 
becomes entitled to it and holds the person to whom the gift was given 
liable, he may not claim anything from the giver.” 
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If a person gives a gift with the stipulation of an exchange””, possession of 
both exchanges shall be taken into consideration." Once they both take 
possession, the contract shall be valid and shall have the effect of a sale™, in 
that the item may be returned in the case of a defect or (on the basis of) the 
on sight option and pre-emption shall be binding in it. 


recipient is granted an option, as mentioned, because the only reason he 
relinquished his right to retract was that he was under the impression that he will 
receive the full exchange. 

701 Since a gift transaction is gratuitous, soundness of the item is not a right of the 
recipient. 

702 He says, for example, “I have gifted this item to you on condition that you give 
me that (specific) item as an exchange." 

The contract is deemed to be a gift originally, as per their designation, and 
therefore possession is a requirement. 

704 This is because the transaction eventually becomes an exchange of an item of 
value for another item of value which effectively a sale in Shari‘a. 
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Ruqba"^ shall be void according to Imam Abu Hanifa and Imam 
Muhammad. According to Imam Abu Yusuf it shall be valid." 
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If a person gives a slave-girl as a gift excluding her foetus the gift shall be 
valid and the exclusion shall be void." 


705 This was a transaction, common in the pre-Islamic period, in which one person 
would gift his property to another 'for life.' This meant that the item will become 
the recipient's for as long as he lives and thereafter, on his demise, return to the 
giver. Even though the gifter restricted the gift to the lifespan of the recipient, the 
Hanafis deem this to be a valid gift without any limitation, based on the hadith. The 
stipulation of return to the gifter is therefore void and the item passes on to the 
heirs of the recipient. 

706 This is similar to the 'umrà transaction except that in a ruqbà transaction the 
intention of the giver is that the item will return to him if the recipient dies first but 
if he dies first the item will belong exclusively to the recipient. 

707 The two Imams deem the entire transaction to be void, as it entails suspension of 
ownership on a contingency, and the gift is therefore invalid. Imam Abü Yusuf, 
however, deems the gift to be valid, just as in the case of ‘umra, and regards the 
stipulation of return to be void. 

7? As discussed in the chapter on the fasid sale, exclusion can only apply to 
something to which the contract can apply on its own. Including such an exclusion 
clause in the contract is akin to the inclusion of an invalidating stipulation. 
However, since gifts, unlike sales, are not invalidated by such stipulations, the gift 
contract itself remains valid and the stipulation falls away. 
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Charity is the same as a gift" and shall only be complete by possession. It 
shall not be valid in common property that is divisible. If a person gives 
something in charity to two poor persons it shall be valid."? Retracting 
charity after possession (has been taken) shall not be valid." 
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If a person makes a vow to donate his ‘wealth’ to charity he shall be required 
to give in charity those assets in which zakah is obligatory.”” If a person 
makes a vow to donate his ‘possessions’ to charity he shall be required to 
donate everything? and it shall be said to him, ‘Keep that amount which 


you could spend on yourself and your dependants” until you earn (more) 


7? The difference between charity and a gift is that in an act of charity the intention 
of the giver is to earn the pleasure of Allah Ta‘ala whereas in a gift the giver's 
intention is to show friendship and to honour the recipient. Legally the transaction 
is the same except in a few instances as mentioned in the text. 

700 This is because the goal in charity is one, Allah Ta'ala, and the poor person is 
merely the representative of Allah to receive it. 

™ Since the purpose, which is reward, has been attained, retraction is not permitted. 
7? Although the Arabic word ‘mal’, which means ‘wealth’, refers to all types of assets, 
this is confined, on the basis of juristic equity, to only those assets in which zakah is 
obligatory, likening the obligation he imposed on himself, through the vow, to the 
obligation imposed by Allah i.e. zakah. 

7? |n this case, he used the Arabic word ‘milk’ which refers to everything he owns. 

™ In order to protect him from harm and suffering, the Shari‘a gives preference to 
his needs first and allows him to retain the amount he requires. This amount may 
differ from person to person, depending on the type of occupation he has and when 
he expects to receive income to replace what he retained. 
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wealth. Once you earn (more) wealth you must give in charity the equivalent 
of what you had retained.’ 
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BSgi] OLS 
Chapter: Wagf (Endowment) 
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Ownership of the endower (waqif) over the endowment (waqf) shall notcease 
7? according to Imam Abü Hanifa unless a judge passes judgment for the 
same" or the endower suspends it with his death and says, ‘When I die, I 
have endowed my house for such (purpose).”” According to Imam Abi 
Yüsuf ownership shall cease by the mere pronouncement. According to 
Imam Muhammad ownership shall not cease until he appoints a trustee for 
the endowment and hands it over to him. 
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Once the endowment becomes valid - according to the differing opinions"? - 
it shall leave the ownership of the endovver”” but shall not enter into the 
ownership of the endowee. 


75 According to Imam Abu Hanifa an endowment is not binding and may be 
retracted by the endower at any time. 

7° When a judge, appointed by the state, passes judgment in this matter based on a 
differing view, Imam Abu Hanifa accepts that the endowment in such instance shall 
become binding e.g. if the endower wishes to retract the endowment after having 
handed it over to the appointed trustee but this is opposed in court and judgement 
of its being binding is passed. 

7" Tn such a case this will be deemed a bequest (wasiyya.) 

7? As mentioned in the previous paragraph. 

7? The endowment will be held as being in the ownership of Allah in terms of the 
law. 
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The endowment of common property” shall be valid according to Imam 


Abu Yusuf but not according to Imam Muhammad. 
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The endowment shall not be complete according to Imam Abu 
Hanifa and Imam Muhammad unless he specifies its culmination in an 
avenue that does not ever terminate.” According to Imam Abu Yusuf if he 
mentions an avenue that terminates it shall also be valid and the 
endowment shall thereafter devolve to the poor even though he did not 
mention them." 
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The endowment of immovable property shall be valid. The endowment of 
movable property shall not be valid.” According to Imam Abi Yusuf, if a 


7? Musha ‘refers to common property in which a person holds an undivided interest 
e.g. a percentage share held in immovable property. In this instance it refers to 
common property that can be divided. The endowment of common property that is 
not divisible is valid even according to Imam Muhammad. 

7! A requirement for the validity of an endowment is that it must be perpetual. It is 
therefore necessary that the eventual beneficiaries must not terminate. For 
example he must specify that the endowment will eventually devolve to the poor 
and needy. If this is not specified it would imply that the endowment is not 
perpetual and will therefore not be valid according to Imam Abü Hanifa and Imam 
Muhammad. 

72 According to Imam Abi Yusuf the endowment will be a perpetual and will 
devolve to the perpetual avenue of the poor even if the endower does not stipulate 
this. 

75 Since movables are not everlasting it is not possible to endow them as the 
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person endows land together with its cattle and its labourers, who are his 
slaves, it shall be valid." According to Imam Muhammad, it shall also be 
valid to make an endowment of horses and weapons. 
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Once the endowment is valid it may not be sold or transferred unless it was 
common property, according to Imam Abü Yusuf, and the partner requests 
for division. In such a case division with the partner shall be valid.’””° 
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It is necessary that the proceeds of the endowment be first applied to its 
maintenance, whether the endower stipulated this or not." 


condition of perpetuity is not met. However there are a few exceptions to this rule 
according to Imam Abü Yusuf and Imam Muhammad as is mentioned in the text. 

724 Tn such a case the endowment of the movable items shall be valid as an extension 
of the validity of the endowment of the land itself. 

725 This is based on the narrations in this regard, in which the Prophet # said: 
“Khalid has detained his horses and armour in the path of Allah.” 

726 Although qisma (division) contains an element of exchange, in terms of which the 
shares of one partner in one part are exchanged for the shares of the other in the 
other part, this will not be considered in the case of an endowment and the division 
shall be deemed a mere separation of shares, and will therefore be valid. 

7" Since the purpose of an endowment is for the proceeds to be used perpetually, 
and this is only possible if the property is suitably maintained, this will be deemed 
to be stipulated even if it was not mentioned by the founder. 
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If a person endows a property for the residence of his children the duty of 
maintenance shall be on the one who has the right of residence." If he 
refuses (to maintain it) or is (too) poor (to do so) the judge shall lease it out 
and maintain it from the rental (received). Once it is maintained he shall 
return it to the person who has the right of residence.” 
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The judge shall apply any part of the endowment building or its implements 
that collapse to the maintenance of the endowment if required. If there is no 
need for it he shall retain it until there is such a maintenance 
requirement.” It shall not be valid to distribute the same amongst the 
beneficiaries of the endowment.” 


dug) gl ais jlo 4J] Voll eo əl dual adsI ALE Cà3lgJl s Blş 


If the endower allocates the proceeds of the endowment to himself or 
appoints himself as the trustee thereof, this shall be valid according to 
Imam Abu Yusuf. 


728 Since he is the beneficiary of the endowment it shall be his responsibility to 
maintain it. 

7? [n doing so, both the right of the endower, by perpetuating his endowment, as 
well as that of the beneficiary, through the continuation of his residence, are 
maintained. 

7? In the event that such items are not able to be reused in the building, they may be 
sold and the proceeds thereof will be used for the costs of the repair. 

™ The beneficiaries are only entitled to the usufruct of the endowment and not the 
actual corpus of the endowment. 
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If a person builds a mosque, his ownership shall not cease until he detaches 
it from his property with its own access” and allows people to offer prayers 
therein.” When one person offers prayers therein his ownership shall cease 
according to Imam Abu Hanifa and Imam Muhammad. According to Imam 
Abu Yusuf, his ownership shall cease by his pronouncement, ‘I have made it 
a mosque. 
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If a person builds a watering place for the Muslims, a lodge for travellers to 
reside in or a shelter; or makes his land into a graveyard, his ownership 
shall not cease according to Imam Abu Hanifa unless a judge passes 
judgment for the same. According to Imam Abu Yusuf, his ownership shall 
cease by his pronouncement. According to Imam Muhammad, once people 


draw water from the watering place, reside in the lodge and shelter, and 
bury in the graveyard his ownership shall cease.”” 


722 This will make the property solely for Allah. 

733 Offering prayers there will constitute the hand-over required for the validity of 
the endowment according to Imam Abt Hanifa and Imam Muhammad. 

74 Hand-over is not a requirement for endowments according to Imam Abi Yüsuf. 

™ Tn this case, each of the three Imams adheres to his principle position regarding 
endowments. 
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wast! OLS 
Chapter: Ghasb (Usurpation) 


dle lass dled uş d alla Ube d) loa Ub Guat aş 
ual es» din dled al fee V Us OS ölə 


If a person usurps anything that has an equivalent" and it is destroyed in 
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his hand, he shall be liable for compensation of its equivalent." If it was 
something that does not have an equivalent, he shall be liable for its value” 
on the day of the usurpation. 
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The usurper shall be required to return the usurped item.” If he claims its 
destruction, the judge shall detain him until it is certain that had it been in 
existence he would have disclosed it. Thereafter, he shall pass judgement 
against him for its replacement." 


736 This refers to fungible items such as wheat and barley that are sold by measure of 
volume or weight. 

777 By replacing the item with another item, consideration is given as far as possible 
to both its tangible (form) and intangible (value) equivalent, which is the ideal. 

75 Since it is not possible to give consideration to the form in non-fungible items, 
due to the significant difference between items of that type or species, the value is 
taken into consideration. 

™ As long as the item is existing, the usurper is obligated to return the item itself to 
the owner. 

7? The replacement will be either its equivalent or the value thereof. 
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Usurpation shall occur in movable items.” 
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If a person usurps immovable property and it is destroyed in his hand,” he 
shall not be liable for the same according to Imam Abi Hanifa and Imam 
Abu Yüsuf.”” According to Imam Muhammad he shall be liable. He shall 
however be liable for any damage that occurs to it by his action and his 
occupancy according to all three Imams. 
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If the usurped item is destroyed in the hand of the usurper, whether by his 
action or not, he shall be liable for compensation. If the item is damaged in 
his hand he shall be liable for such damages.”“ 


™ Legally, usurpation can only take place in movable items and cannot occur in 
immovable property. 

7? This refers to its being destroyed not by his action e.g. if it is ruined in a flood or 
earthquake. 

75'The two senior Imams do not regard usurpation to have legally occurred in 
immovable property as their legal definition of usurpation, which is removing an 
item from the hand of the owner, is not found. 

™ Once the usurped item comes into the possession of the usurper he becomes 
liable for anything that happens to it even if not by his action. However, if the 
damage was caused by a third party he shall have the right to claim from that third 
party the amount that he was liable for to the owner. 
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If a person slaughters the sheep of another person, the owner shall have the 
option of holding him liable for the (full) value of it and handing it over to 
him,” or of holding him liable for the damage (only)."^ If someone tears the 
garment of another person slightly he shall be liable for the damage. If he 
tears it so substantially that it eliminates its general purpose, the owner 
shall have the right to hold him liable for the full value." 
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If the usurped item changes by the action of the usurper such that it loses it 
name and its main uses, the person from whom it was usurped shall lose 
ownership of the item and the usurper shall become the owner of the 
same.’ He (however) shall not be allowed to use it until he discharges the 


75 Since slaughtering the sheep can be deemed destruction from one angle as a 
number of other uses of the animal are lost, he may hold him liable for the full value. 
746 Tt is also possible to deem the slaughtering to be impairment (only) and not 
destruction as the meat of the sheep can still be used. 

The principle is that the full value of the item can be claimed in cases of destruction, 
in which case the item will be handed over to the person paying the liability and 
will become his, while in the case of impairment, it may be retained and damages 
may be claimed. In some cases, such as the case of the sheep discussed here, it is 
possible to either deem it a destruction or impairment, and the owner is given the 
right to choose either option. 

777 Tn this case too, as in the case of the sheep, the owner has the option of deeming 
it destruction and claiming the full value, or of retaining the item and claiming for 
the damage. 

748 Tn this instance, the owner does not have the option of retaining the item and 
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replacement. E.g. If a person usurps a sheep which he slaughters and roasts 
or cooks; or if a person usurps wheat which he grinds, or iron which he 
makes into a sword, or brass which he makes into a utensil.”” 


ASİ şİ sələ 9f şöbə ly pad Lad sl 48 Wak ölə 
düzə yi sis gie SUUS elle Jj: d 


If a person usurps silver or gold"? and then makes it into dirham or dinar 
coins or into a utensil, the owner shall not lose ownership of the same 
according to Imam Abu Hanifa.” 
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If a person usurps wood” and builds upon it the owner shall lose 
ownership"? of the same and the usurper shall be liable for its value. 
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If a person usurps land and plants trees in it or builds (on it) he shall be 


claiming damages. 

7? In all these cases, the owner cannot choose to take the item back as the work of 
the usurper, albeit unlawful, has added value to the item. This value-add action by 
the usurper, in a manner that alters the name of the item, becomes the means of his 
acquiring ownership of the item. However, even though he becomes the owner, it is 
unlawful for him to use the item until he compensates the original owner for it. 

790 This refers to gold or silver nuggets. 

7! Imam Abi Hanifa considers the item not to have changed as many of the Shari‘a 
laws that apply to gold (e.g. zakah, sarf) are still applicable. 

7? The Arabic word, saja, refers to a type of wood that grows in India. 

753 Once the wood is used in the foundation of the building it is deemed to have 
become something else and the owner loses ownership of it. In addition, removing it, 
at this stage will result in damage to the structure. 
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ordered to remove the trees and building and return the land vacant. If the 
land would be damaged by removal of the same, the owner shall have the 
right to compensate the usurper for the value of the building or trees 
razed”" and assume ownership thereof. 
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If a person usurps a garment and dyes it red or (usurps) crushed wheat and 
mixes it with ghee, the owner shall have the option of either holding him 
liable for the value of a white garment or the equivalent quantity of crushed 
wheat and handing the same (modified garment or wheat) over to the 
usurper, or of taking them and paying compensation"? for the value added 
to them by the dye or the ghee. 
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If a person usurps an item and hides it and the owner thereafter makes him 


™ This is the value of the building or tree as it stands on the land being liable for 
demolition or uprooting and is calculated by evaluating the land without the tree or 
building and then evaluating it with the tree or building that is liable for uprooting 
or demolition. The difference between the two values is what the owner will pay. 
E.g. If the value of the land without the building is 1000; the value of the land with 
the building standing is 2000; and the value of the land with the building liable for 
demolition is 1700 (the demolition cost being 300), the owner will pay him 700 
(1700-1000) as compensation. 

75 Compensation has to be paid in consideration of the right of the usurper to the 
value added by his action of dying the garment or mixing ghee into the wheat. 


210 KITAB AL-BUYU ‘ 


liable for the value thereof, the usurper shall become the owner of the 
same.”” The statement of the usurper supported by his oath shall be 
accepted" with respect to the value unless the owner provides evidence for 
a higher value. If the article emerges and its value is greater than the 
compensation paid, while such compensation was paid on the basis of the 
owner’s statement, evidence provided by him or the usurper’s failure to 
swear the oath, the owner shall have no option.” If the usurper had paid 
the compensation based on his statement and oath, the owner shall have the 
option of allowing such compensation or of taking the article and returning 
the compensation.” 
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The child and growth” of the usurped item and the fruit of a usurped 
garden are a trust” in the hand of the usurper. If it is destroyed there shall 
be no liability on him unless he is guilty of misconduct therein or the owner 
demands it and he refuses to give it to him." ? 


756 Once the owner takes the replacement (the equivalent item or value) from the 
usurper he loses ownership of the usurped item as he cannot have ownership of 
both exchanges viz. the usurped item as well as its replacement. 

7? Since the usurper is the one denying the higher value, his statement is accepted 
according to the legal principle that the ‘statement of the denier shall be accepted.’ 
7? This is because there is clear indication of the owner's consent at the time of 
accepting compensation, as he had claimed this value. 

759 In this case he is given the option of returning the compensation he received as 
he was compelled to accept it based on the statement of the usurper. 

7° Growth refers to any increase within the item, such as size or beauty, as well 
things produced by the item, such as milk. 

761 These items are not deemed to have been legally usurped and therefore remain a 
trust for which the usurper is not liable unless he is guilty of misconduct in them e.g. 
by destroying or consuming them. 

762 By refusing to hand it over to the owner upon his request, he is deemed to have 
usurped the item. 
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Any loss to a slave-girl by (the process of) childbirth shall be the liability of 
the usurper. If the value of the child is sufficient to compensate for the same, 
the loss shall be offset by the child and the liability shall fall off from the 


usurper.”” 
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The usurper shall not be liable for the benefits” of what he usurped unless 


it is damaged by his use thereof, in which case he shall be liable for the loss. 
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If a Muslim destroys the wine or pig of a dhimmi he shall be liable"? for the 
value thereof. If a Muslim destroys such items belonging to another Muslim 


he shall not be liable.’ 


7$ Since the cause for the damage and the growth or increase was the same (i.e. 
childbirth), one can be offset by the other. 

764 Benefits refer to uses that are intangible such as riding of an animal or occupancy 
of a house. These intangible benefits only come into existence by the action of the 
usurper when the usurped property is in his possession and are therefore founded 
in his ownership. Hence, there is no liability for such benefits. However, the jurists 
have specifically made an exception in three cases: i) When the property is an 
endowment (waqf); ii) When the property belongs to an orphan; and iii) When the 
property is designed or purchased for the purpose of earning revenue. In these 
three cases the usurper shall be liable for the market rental of such property. 

765 Since these items are legal for dhimmis and are regarded to be items of value (as 
discussed in the chapter on the invalid sale) there shall be liability for the same. 

766 This is because such items are not legal for a Muslim to own and are not regarded 
to have any value with respect to him. There is therefore no liability. 
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Chapter: Wadi a (Deposit) 
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The deposited item (wadi‘a) shall be held in a fiduciary capacity by the one 
with whom it is deposited (the müda” or depositee). If it gets destroyed he 
shall not be liable for it. 
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The depositee may guard the item himself and by (means of) those who are 
in his family.”” If he guards it by (means of) or deposits it with others he 
shall be liable, unless a fire occurs in his house and he hands it over to his 
neighbour, or he is in a ship that he fears will sink and therefore throws it 
into another ship.”” 
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If the depositee mixes the item with his own assets such that the deposited 
item can no longer be distinguished he shall be liable.”” If the owner 


7°’ The depositee must guard the item just as he would normally guard his own 
items. Since he obviously cannot be expected to remain at home all the time, nor 
take the item with him wherever he goes, he is allowed to store the item for 
safekeeping with members of his family who live with him. 

7$ In exceptional circumstances, such as the ones described in the text, the 
depositee is permitted to hand the item to others. 

769 The deposited item must be kept separately and the depositee is not permitted to 
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requests for the item and the depositee withholds it from him, whilst being 
able to hand it over, he shall be liable.”” If the deposited item gets mixed 
with the assets of the depositee without any action of his, he shall become a 
partner”” with the owner. 


essed! od SLL lala alis s) 3 yas: gəşlil səl ölə 


If the depositee spends a part of the deposited item”” and thereafter 
replaces the equivalent amount of the same and mixes it with the remainder 
he shall be liable for the entire amount.”” 
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If the depositee transgresses in the deposited item - by riding it in the case 
of animal, wearing it in the case of a garment, taking service from it in the 
case of a slave or if he deposits it with someone else, and thereafter 
abandons the transgression and returns the item to his hand (for 
safekeeping) the liability shall cease. If the owner requests for the item and 
the depositee denies having taken possession thereof and the item is 


use the item or commingle it with his assets. 

7? When the owner request for the item to be returned to him it is clear that he no 
longer consents to the item being held by the one with whom it was deposited. 
Therefore the depositee's withholding the item any further results in liability on his 
part as this is without the owner's consent. 

™ [n such a situation the depositee cannot be held liable as this occurred without 
any action of his. Instead the depositee and the depositor become joint owners in 
the commingled assets. 

7? For e.g. if the deposited item was dirhams, the depositee is obliged to retain those 
very same coins and is not permitted to spend it. 

75 If the depositee spends a few of those coins and then replaces them with other 
coins which he mixes with the remainder of the coins in such a way that the coins 
replaced and the original coins cannot be distinguished, the depositee becomes 
liable for the entire amount in the event of destruction. 
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subsequently destroyed, he shall be liable. If he thereafter”" acknowledges 
(holding the item) he shall not be absolved of the liability.”” 


digog Ja ly ONS ol dxooglb Sly öl gəşəliş 


The depositee may travel with the deposited item even if it involves 
transport costs.”” 
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If two people deposit an item”” with one person and thereafter one of them 

comes and demands his share of the item, he shall not (be liable to) give 

anything to him until the other is present according to Imam Abi 


Hanifa.”” According to Imam Abi Yüsuf and Imam Muhammad he shall (be 
liable to) give his share to him.”” 
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If one person deposits something with two people one of them may not give 


7^ ie, after having denied taking possession 

75'This is because his denial after the owner's request for the item renders the 
transaction cancelled. His acknowledgement thereafter is of no value. 

7/6 This is the view of Imam Abu Hanifa only. His two students, however, differ with 
him on this issue because if the depositee travels with the item, this may cause the 
depositor to incur costs in retrieving the item. 

77 This refers to a fungible item such as wheat, barley etc. 

7* Since his share is held in common (mushà ) it is not possible to give it to him 
unless the item is divided. This can only be done in the presence of the other 
partner. 

7? m the case of fungible items, Imam Abu Yusuf and Imam Muhammad allow the 
division to take place in the absence of the other partner. 
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it to the other but they shall divide it and each of them shall keep half.” If it 
is something that cannot be divided, one of them may keep it with the 
consent of the other." 
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If the owner of the deposited item says to the depositee, ‘Don’t give it to 
your wife,’ and he gives it to her, he shall not be liable.”” If he says to him, 
‘Keep it in this room,’ and he keeps it in another room of the (same) house 
he shall not be liable."? If he keeps it in another house he shall be liable.” 


780 This is because it is apparent that the owner did not consent to only one of them 
keeping it, otherwise he would have deposited it with him only. 

7?! Since the owner was aware that the item cannot be divided and because it is not 
reasonable to expect the two depositees to remain together always, it is assumed 
that the owner has consented to only one of them keeping it in this instance. 

782 This is because it is not possible for the depositee to abide by this condition as 
everything in his house is kept by his wife when he leaves the house. 

783 The stipulation of keeping it in a certain room of the house as opposed to another 
is of no benefit as two rooms in one house are generally the same in terms of 
security. This condition is therefore disregarded. 

784 In this case, he shall be liable if anything happens to the item because two 
separate houses are considered to be different in terms of security. 
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à sled) GUS 
Chapter: ‘Ariyya (Loan for Use 


z. 
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A loan for use shall be valid”” and is the transfer of ownership of benefits for 
no consideration (in exchange). 
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It shall be valid with the words, ‘I have lent you,’ ‘I have fed you this land"; 
“ have granted you this garment,’ ‘I have carried you onto this animal,’ if he 


does not intend a gift”, ‘I have given you the service of this slave,’ “My 


house is for you to reside””” or “My house is for you for life to reside.’ 


785 “Loan for use” is an express or implied contract under which a lender hands over 


an asset to a borrower. The borrower is obligated to use the asset only for its normal 
and proper purpose or as specified by the lender, and return it within a specified or 
reasonable period. 

786 The transaction is acceptable in Shari‘a as evidenced by the action of the 
Prophet # himself during the battle of Hunayn when he borrowed armour from 
Safwan ibn Umayya. 

787 Since the land itself cannot be eaten it is obviously a figurative reference to the 
benefits or the proceeds of the land. 

7$ Since these words could also mean a gift we apply the meaning that is of a lesser 
impact i.e. the meaning of 'ariyya, which is the transfer of benefits only rather than 
the transfer of ownership of the article together with its benefits, as occurs in a gift 
unless the speaker indicates his actual intention. 

7? The addition of the words “to reside’ makes the intention of the speaker clear. 
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The lender may retract the loan whenever he wishes.” 
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The item loaned is a trust and if it gets destroyed without any wrongdoing 
(on his part) he shall not be liable for anything. 
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The borrower may not lease what he has borrowed and nor pledge the 
same.”" He may lend it out if it is an item that does not vary with a change 


in the user.”” 


oəə5 oəğəllə ASbls GUIs səbəll ài leş 


The loan for use"? of dirhams, dinars and items measured by volume or 


weight shall be a loan (gard). 


7? In others words the loan for use is not binding and maybe withdrawn at any time 
by the lender. 

™ Since a lease and pledge are binding contracts and the loan for use is not, it will 
not be possible for the borrower to enter into such binding contracts even though 
he owns the benefits of the item. 

7? This is because the owner has consented to his use and not that of anyone else. 

753 Since these items cannot be ‘used’ without being consumed or ‘used up” they are 
technically not Griyya (loan for use) and are classified as qard (loan.) The difference 
is that in an ariyya the same item is returned after being used whereas in a qard the 
item itself is not returned but its equivalent. 
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If a person borrows land to build or to plant date-palms on, it shall be valid. 
The lender may retract the same and impose on him to remove the building 
and trees. If he had not fixed a period for the loan for use there shall be no 
liability on him. If he had fixed a period and retracts prior to the expiry 


thereof the lender shall be liable’ for the damages to the building and trees 
as a result of the removal. 
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The fee for returning a loaned article shall be payable by the borrower. The 


fee for returning a leased article shall be payable by the lessor. The fee for 
returning a usurped article shall be payable by the usurper. 


™ Although a loan for use is not binding, the fixing of the period by the lender is 
deemed to be a promise that creates a moral obligation of fulfilment and makes him 
liable for the arising damages should he rescind on the promise since he is deemed 
to have deceived the borrower by making such a promise. 
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If a person borrows an animal and returns it to the stable of the owner he 
shall not be liable.” If a person borrows an article"? and returns it to the 
house of the owner but does not hand it over to him he shall be liable. If he 


returns a deposited item to the owner’s house and does not hand it to the 
owner (himself) he shall be liable. 


75 Although he did not actually return the item to the owner personally, he is not 
held liable on the basis of istihsan as he did what the owner would have ordinarily 
done had he handed it to him personally. 

796 This refers to a precious article. If the article was not of significant value (e.g. a 
broom) he is not liable by returning it to the house of the owner. 

77 The fact that the owner deposited the item with him for safekeeping is indicative 
that he is not happy with its being returned to his house or handed over to any 
other person, even though they may be from his family. 
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AU) OLS 
Chapter: Laqit (Foundling) 


The foundling"" shall be a free"? Muslim?" and his expenses shall be from 
the state treasury." 
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If someone takes him no other person shall have the right to take him away 
from his hand. 
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If anyone claims that the foundling is his son, his statement shall be 


accepted.” If two people claim him and one of them describes a mark on his 
body he shall be more eligible to (take) him. 
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If he is found in a Muslim city or village and a dhimmi claims that he is his 


7? 4 foundling is a new born child abandoned by its family on grounds of poverty, 
shame or any other reason. 

7? The original status in all human beings is that they are born free. 

9? Being found in a Muslim land, he is automatically deemed to be Muslim. 

501 Since he has no known family the state treasury shall take care of him. 

502 Establishing paternity in this case for the child is in his best interests. 
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son, his lineage shall be established to him and he shall be (deemed) a 
Muslim.” If he is found in a village of the Ahl al-dhimma or in a synagogue or 
church he shall be (deemed) a dhimmi.*™ 


“əl di] eS £01 UI azə Lads $ oe IUE I Uso! Gos 


If someone claims that the foundling is his slave, such statement shall not be 
accepted from him.*” If a slave claims that he is his son, his lineage shall be 
established to him and he shall be (deemed) a freeman. 
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If some wealth is found tied to the foundling it shall belong to him. 
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The person who takes him shall not be permitted?" to marry him off or to 
transact in the wealth of the foundling. He may take possession of a gift on 
his behalf, hand him over to a trade and hire him out.”” 


803 This is done on the basis of juristic equity in accordance to what is in the child's 
best interests. 

504. Ahl al-dhimma or dhimmis refer to non-Muslim subjects living in a Muslim country. 
95 Since the default in all human beings is that they are free this claim can only be 
accepted with evidence. 

95 In other words he is not granted the status of being the legal guardian (waliyy) of 
such minor, and therefore will not have the authority to marry him off or to invest 
his wealth. 

57 These things are purely beneficial for the foundling and are therefore allowed. 
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Ala OLS 
Chapter: Luqata (Lost Item) 
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A lost item shall be (held in) trust if the person who finds it calls witnesses 
(to the fact) that he is taking it to look after it"? and return it to its owner. 
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If it is less than ten dirhams he shall publicise’ it for a few days. If it is ten 


dirhams or more he shall publicise it for one year.”” 
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If the owner comes (it shall be given to him), if not he shall give it away as 
charity. If the owner comes (thereafter) he shall have the option of allowing 
the charity?" if he wishes or holding the finder liable if he wishes.*” 


508 [t is recommended to pick up a lost item and look after it until the owner is 
identified as this entails protection of the wealth of another person. 

509 This means he must announce it at the place he found it and at other places 
where people gather such as the market, outside the mosque etc. 

500 The general rule that is practised on in the Hanafi School is that he should 
publicise it for a period of time until it becomes probable that the owner will not 
search for it after such time. This period may differ from item to item. 

SUL In this case he will be entitled to the reward for such charity. 

502 This is because the finder gave avvay his item vvithout his consent. If he can locate 
the person to whom the item was given, he may take it away from him or hold him 
liable if the item vvas destroyed or consumed. 
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It shall be valid to take a (lost) sheep, cow and camel.?"? If the finder spends 
on it without the permission of the judge he shall be deemed to have done so 
gratuitously. If he spends (based) on the order of the judge the amount 
spent shall be a debt on the owner?" 
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When he raises the same to the judge he shall consider the matter. If the 
animal has some use he shall rent it out and spend on it from the rental. If it 
has no use and he fears that the expenses will encompass its value he shall 
sell it and order that the price realized be kept. If the best option is to spend 
on it he shall permit him to do so and shall make the expenses a debt on its 
owner. When the owner arrives the finder shall have the right to withhold*” 
the animal from him until he receives the expenses. 


55 The Hanafis apply the same rule to lost sheep, cattle and camels and regard it to 
be recommended to take them to look after them as this will protect them. However 
if there is no fear of any harm coming to them and it is expected that the owner will 
find them, then they should not be taken but left until the owner finds them. 

* A legally appointed judge has the authority to act in the best interests of those 
who are absent and unable to act for themselves. Thus, his order is like that of the 
owner himself. 

85 Since this is a legally valid debt that is due to him, he shall have the right to 
withhold the animal in lieu of payment of the debt. 
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(The law for) a lost item outside the Sacred Precinct (haram 
the Sacred Precinct shall be the same. 


7 and within 
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If a person comes and claims that the lost item is his, it shall not be given to 
him unless he provides evidence.*” If he describes a feature of the item, the 


finder shall be allowed to give it to him but shall not be compelled to do so 
in terms of the law.?? 
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A found item shall not be given in charity to a wealthy person. If the finder 
(himself) is wealthy he shall not be permitted to make use of the item. If he 
is poor there is no harm in his using the item.”” It shall be valid for him to 
give it in charity, if he is wealthy, to his father, son, mother or wife if they 
are poor. Allah knows best. 


516 The Sacred Precinct or haram refers to the area around the holy city of Makkah in 
Saudi Arabia. 

57 Just as in the case of any other claim, evidence is required. 

518 Merely describing a feature of the item is not sufficient evidence to prove 
ownership. 


519 In doing so there is consideration for both the finder and the owner. 
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Chapter: Khuntha (Hermaphrodite) 
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If a new-born has a vagina as well as a penis he shall be (deemed) a 
hermaphrodite. If he urinates from the penis he shall be (deemed) a male 
and if he urinates from the vagina he shall be (deemed) a female. If he 
urinates from both (organs) and the urine from one precedes the other he 
shall be attributed to the one that is first.”” If there is no precedence then 
quantity shall not be taken into consideration according to Imam Abü 
Hanifa. According to Imam Abü Yüsuf and Imam Muhammad he shall be 
attributed to the organ that is more with respect to the quantity of urine. 
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When the hermaphrodite reaches the age of puberty and his beard emerges 
or he has intercourse with a woman he shall be (deemed) a man.?? If breasts 
like those of a woman appear on him, milk descends in his breast, he 


experiences menstruation, becomes pregnant or intercourse becomes 
possible with him in the vagina, he shall be (deemed) a woman. 


9? Precedence is deemed to indicate the organ that is fundamental and the other 
organ is deemed superfluous. 
521 The same will apply if any other sign that is peculiar to men appears. 
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If none of these indications appear he shall be (termed) an obscure 
hermaphrodite” (khuntha mushkil.) 
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When he stands behind the imam (in prayer) he shall stand between the 
rows of the men and the women.” A slave-girl shall be purchased to 
circumcise him if he has wealth." If he does not have wealth the judge 
(court) shall purchase one for him from the state treasury. Once she has 
circumcised him he shall sell her and return the purchase price to the state 
treasury. 


9? There are special laws for a khuntha mushkil and these are generally based on the 
principle of caution in religious matters as well as the principle of certainty and not 
establishing anything on the basis of doubt - as will be shown in the text. 

523 There is caution in this because as a man he cannot stand in the women's rows 
and as a woman he cannot stand in the men's rows. 

524 [n this there is caution as an unmarried female slave is allowed to look at the 
private parts of her owner, male or female, for purpose of circumcision. 
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If his father passes away and is succeeded by a son and a hermaphrodite the 
estate shall be divided between them, according to Imam Abü Hanifa, in 
three shares: the son shall receive two shares and the hermaphrodite shall 
receive one share. He is (deemed to be) a female according to him in the 
matter of inheritance?? unless it is established otherwise, in which case that 
shall be applied. According to Imam Abi Yusuf and Imam Muhammad the 
hermaphrodite shall receive half the inheritance of a male and half the 
inheritance of a female, as was the view of Imam Al-Sha bi."* They (however) 
differ with respect to the derivation of this view and according to Imam Abü 


Yusuf the estate shall be divided between them in seven shares: the son shall 
receive four (shares) and the hermaphrodite shall receive three (shares.)”” 


95 Since this amount of inheritance is certain, this is applied with respect to him. 

526 “Amir ibn Sharahil al-Sha‘bi (d. ca 105 AH) was a Kufan scholar of hadith and fiqh 
from amongst the Tabi'in. 

527 This is achieved by considering the share of the hermaphrodite in proportion to 
the share of the son in both instances and taking the sum of both proportions 
resulting in the share of the hermaphrodite being one and a half in proportion to 
two or 3:4 as illustrated in the diagram below: 


Son Hermaphrodite Son Hermaphrodite 
(Male) (Female) 
1 1 1 % 
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According to Imam Muhammad the estate shall be divided between them in 
twelve shares: the son shall receive seven (shares) and the hermaphrodite 
shall receive five (shares.)”? 


528 This is achieved by adding the share of the hermaphrodite as a male (half of the 
whole) to his share as a female (one third of the whole) and dividing the sum by two 
giving a result of five twelfths. 


Son Hermaphrodite Son Hermaphrodite 
(Male) (Female) 
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Sofi) OLS 


Chapter: Mafqud (Missing Person) 
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If a person disappears without his whereabouts being known and it is not 
certain whether he is alive or dead the judge shall appoint someone to look 
after his wealth, take charge of it, collect his dues and spend on his wife and 
children from his vvealth.”” 


43l al qoş din SA) Vo 


The judge shall not separate him and his wife. 
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When one hundred and twenty years?" from the date of his birth lapses we 


52 Those individuals entitled to maintenance in his presence shall be spent on in his 
absence. These include his wife, minor children, major female children, chronically 
ill children as well as parents. 

500 The evident Hanafi position (zahir al-riwaya) is that this judgment shall be passed 
once all his contemporaries pass away. This period was later quantified as being 
ninety years for the purposes of fatwa. It is noteworthy that the great Hanafi 
scholar from the Indo-Pak subcontinent, Mawlana Ashraf 'Ali Thanwi, after several 
years of extensive consultations with muftis in India and Maliki scholars abroad, 
issued a ruling in 1931, in light of circumstances in India at the time, on the basis of 
the Maliki view, which states that a period of four years should lapse after which 
the judge may issue such judgment. This ruling is contained in his detailed book 
titled Al-Hila al-Najiza li I-Halila al- 'Ajiza (A Successful Legal Device for the Helpless 
Wife) which deals with problems related to the issue of judicial separation. 
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shall pass judgment on his death after which his wife shall observe the 'idda 
(waiting period) and his wealth shall be distributed to his existing heirs at 
that time. Anyone of them who passes away prior to this shall not inherit 
from him.”" 


633 Jl» (à cols tol gə əşöali Sy Vo 


The missing person shall not inherit from anyone who passes away during 
the period he was missing.”” 


55! This is because it is possible that he is alive. 
*? Since his being alive is not certain we cannot establish entitlement on the basis of 


doubt. 
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Chapter: Ibaq (Fugitivity) 


Jaclad ali} 2336 Gru Ye Ngo Ue Ue) 09,8 Igloo əl 13) 
L2» Osso jl ded! ade als 


If a slaves runs away and a person returns him to his master from a distance 
of three days or more, he shall be entitled to the (fu 1) reward of forty 
dirhams due on the master. 
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If he returns him from (a distance) less than that the reward shall be in 
proportion. 
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If the value of the slave is less than forty dirhams, judgement shall be passed 
for him to receive the slave's value less one dirham.”” 
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If he runs away from the person who is returning him there shall be nothing 
due on him.?* 


ody e32b al 045) 13) agio öl sus 


When he takes him he should call witnesses to the fact that he is taking him 
to return him (to the owner). 


85 This is so that there is some benefit for the owner in paying the reward. 
** In other words the person returning him will not be liable for compensation. 
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If the runaway slave is a pledge the reward shall be due on the pledgee.”” 


55 Since the pledgee was in possession of the slave, he shall be liable to pay the 
reward up to the value of the debt for which he was pledged. 
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esl eL] US 
Chapter: Ihya al-Mawat (Revivification of Dead Land) 
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Dead**]and is that (land) which cannot be utilized because of the water 


(supply) being cut off from it, the predominance of water over it, or 
something similar that prevents cultivation. 
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Such land which is ancient without (having ever had) any owner, or (land 
which) was owned in Islam but the specific owner is not known, and which 
is so distant from the town that if a person had to stand at the farthest part 


of the inhabited area and shout, his voice will not be heard in it, shall be 
(regarded as) dead land. 
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Whoever revivifies such land with the consent of the ruler shall become the 
owner of it. If he revivifies it without the ruler’s consent he shall not become 
the owner of it according to Imam Abu Hanifa.*” According to Imam Abi 


55 The land is termed “dead” in resemblance to an animal that dies and is no longer 
of any use. 

87 Imam Abu Hanifa deems such land to be land taken as spoils of war by the 
Muslims and no person can acquire such property without the ruler's consent. 
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Yusuf and Imam Muhammad he shall become the owner of it.”” 
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A dhimmi shall (also) acquire ownership by means of revivification just as a 
Muslim acquires ownership.*” 
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If a person demarcates™ a (piece of) land but does not develop?" it for three 
years the ruler shall take it away from him and give it to someone else. 
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(That) land which is close to the inhabited area may not be revivified and 
shall be left as a grazing ground for the people of the town and as a dump 
for their harvest.”” 
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If a person digs a well? in the wilderness he shall be entitled to its 
sanctum." If the well was for a rest-stop for camels the sanctum shall be 


533 The two Imams deem such land to be mubah property that can be acquired by the 
first person who takes possession of it. 

559 Living in the Islamic state, the dhimmi has similar rights to a Muslim in terms of 
acquiring ownership. 

9? The Arabic word "tahjir" literally means to place stones as markers around a 
piece of land to indicate that the land is demarcated for development or cultivation. 

541 If he does not revivify the land he does not become the owner. 

52 Such land is not deemed “dead” as it does have a use. 

53 Digging a well is also regarded as revivification and requires the consent of the 
ruler according to Imam Abu Hanifa but not the other two Imams. 

*“The word ‘sanctum’ has been used for the Arabic “harim” and refers to the 
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forty cubits. If it was for camels to draw water the sanctum shall be sixty 
cubits. If it was a spring the sanctum shall be three hundred cubits. If any 
person wishes to dig within the sanctum he shall be prohibited. 
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That (land) which the Euphrates and Tigris (rivers) have abandoned and the 
water (course) has moved away from it but it is possible that it will return 
then such land may not be revivified. If it is not possible that the water will 
return to it then it shall be (deemed) as dead land if it is not a sanctum for 


an inhabited area. Whoever revivifies it with the permission of the ruler 
shall become the owner of it according to Imam Abi Hanifa. 
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If a person has a river in someone else’s land he shall not be entitled to its 

sanctum according to Imam Abi Hanifa unless he provides evidence for the 


same. According to Imam Abu Yusuf and Imam Muhammad he shall be 
entitled to a jetty on which he can walk and throw its mud.” 


protected zone around a water body (such as a well or spring) where trespassing is 
forbidden so that the surrounding area is not misused, polluted or congested and so 
that the groundwater source is not exploited. 

95 This is required for him to maintain the steady flow of water in the river. 
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O95 OUS 
Chapter: Ma dhün (Authorized Slave) 
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When the master grants his slave general authority to trade, his 
transactions in all commercial activities shall be valid and he may purchase, 
sell, and give and accept pledges.”” 
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If he grants him authority only in a certain type of commercial activity, he 
shall be authorized in all types.”” 
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If he grants him authority in a specific thing”” he shall not be (deemed) 
authorized.” 


yl osas)ls GL O93. 4315 


The acknowledgement of debts and acts of usurpation made by an 
authorized slave shall be valid.”” 


546 In other words, he may engage in all activities that traders engage in including 
inter alia those mentioned in the text. 

7 Once the master authorizes him, the default interdiction on the slave is lifted and 
he is therefore able to transact generally. 

548 E.g. to purchase meat to eat or a garment to wear. 

*?In such a case the master is merely making use of him to perform a specific 
service. 

550 These are valid as they are supplementary to commercial transactions. Without 
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He may not get married, marry off his slaves, enter into a contract of kitaba, 
free a slave against consideration, grant a gift whether (in return) for an 
exchange or not’ unless he gives a small amount of food or entertains 
someone to a meal. 
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His debts shall be linked to his corpus and he shall be sold for (the benefit of 
the) creditors unless the master ransoms him.*” The price (realized) shall be 
distributed amongst them proportionately. If any debt still remains it shall 
be claimed from him after (he attains) freedom. 


dBgu dəl gy yed yalı cu ale Domos pa Ade joo ölə 
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If an interdiction is placed on him”” he shall not become interdicted until 
such interdiction becomes apparent amongst the people in the market. If 
the master dies, becomes insane, or flees to dar al-harb as an apostate the 
authorized slave shall become interdicted.”” 


his acknowledgement being valid people will avoid trading with him. 

551 These transactions are not commercial activities that traders normally engage in. 
5? The master can ransom him by paying off the debts that he owes. 

553 This refers to the master's placing an interdiction on him by withdrawing the 
authorization to trade. 

554 In such a case, the interdiction takes effect immediately even if the slave and the 
people in the market are unware of such occurrence. The reason for this is the 
master's eligibility is lost and thus the authorization, being a non-binding act, 
cannot remain. 
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If the slave runs away he shall become interdicted.”” 
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When an interdiction is placed on him, his acknowledgement with respect to 
the assets in his hand shall be valid according to Imam Abt Hanifa. 
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If he becomes liable for debts that encompass his assets as well as his corpus 
the master shall not be the owner of what is in his hand.** (Thus) if he?" sets 
his slaves free they shall not become free according to Imam Abu Hanifa. 


According to Imam Abü Yüsuf and Imam Muhammad he shall (still) own 
what is in his hand.”” 
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If he”” sells anything to the master for the market value it shall be valid. If 
he sells it at a loss it shall not be valid.”” If the master sells anything to him 
for the market value the sale shall be valid. If he hands it over to him before 


55 In such a case it is obvious that the master no longer approves of his entering 
into any transaction and he therefore becomes interdicted. 

555 In this case the rights of the creditors are preferred to that of the master just as 
in the case of an estate that is in debt. 

577 ie, the master 

555 According to the two Imams, if the master sets any of his slaves free they shall 
become free and the master shall be liable for their value. 

559 This refers to the authorized slave who is in debt. 

560 The invalidity is on account of suspicion of the attempt to deprive the creditors 
of their full due. 
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taking possession of the purchase price the purchase price shall become 
void.” If he withholds it in his hand until he collects the purchase price it 
shall be valid.*” 
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If the master sets the authorized slave free whilst he was liable for debts, 
such emancipation shall be valid and the master shall be liable for his value 
to the creditors? Any debt that remains shall be claimed from the freed 
slave. 
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If an authorized slave-girl gives birth to the master's child this shall be an 
interdiction on her.*™ 


O93lL .usllS ls «1737 à 948 Slew! à Geall do ƏSİ ölə 
eltdlo zəh Jase o 13) 


When the guardian of a child grants authority (to the child) to trade then he 
shall be like an authorized slave with respect to buying and selling if he 
understands (the effects of a) sale and purchase. 


°°! The purchase price becomes void because a master cannot hold the right of a 
debt over his slave unless such a right is linked to a specific article. Since he has 
handed it over already to the slave the debt is no longer linked to the article. 

562 In this case the debt is still linked to the article. 

563 The master is liable because he impaired the slave to which the creditors’ right 
was linked. In other words the creditors were in a position to sell the slave and 
recover their dues but the master has now caused the lapse of this option by his 
action of freeing the slave. 

564 This is because this is taken as an apparent indication that the master will protect 
her after she gives birth and will not approve of her going into the market and 
trading. 
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Chapter: Muzara a (Sharecropping””) 
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According to Imam Abü Hanifa sharecropping for a third or quarter shall be 
void.””According to Imam Abu Yüsuf and Imam Muhammad it shall be 
valid?" and it is of four types according to them: If the land and the seed 
belong to one party and the labour and oxen are provided by another the 
sharecropping shall be valid.”” If the land belongs to one party and the 
labour, oxen and seed to another it shall be valid.”” If the land, oxen and 


865 Sharecropping is a system of agriculture in which a landowner allows a ‘tenant’ 
to use the land in return for a share of the crops produced on the land. It is an 
alternative to an ijara contract in which the landlord pays the tenant a wage but 
gets to keep all of the crop or in which the tenant pays the landlord a fixed rent 
(either in cash or in kind) and he gets to keep all of the crop. 

866 This is due to the prohibition contained in the hadith and the fact that it is in 
essence ‘renting land for a part of the produce’ or ‘hiring a labourer for a part of the 
produce.' Thus it is in effect an ijara (tenancy or services) agreement without the 
rental or fee and the date of payment being clearly defined. 

567 The view of the two Imams is the opinion adopted in the Hanafi School and is 
based on evidence from the hadith proving the legitimacy of such a contract. In 
addition the contract is analogous to a Mudaraba contract in which one party 
provides capital and the other work. 

565 In this case the owner of the land will be deemed to have hired the services of the 
labourer together with his oxen. 

569 Here the owner of the oxen will be deemed to have hired the land in exchange for 
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seed belong to one party and labour is provided by another it shall be 
valid.”” If the land and oxen belong to one party and the seed and labour is 
provided by another it shall be void.” 


Sharecropping shall only be valid if a known period is stipulated. 


Slows Lad boro Lb fà 00 login telə göləll Os öl işls əş 
gəlşəəiiş GELS Ye le Uo s ol WSs abl as 


One of the requirements of sharecropping is that the produce must be 
(shared) in common between the two parties. If they stipulate a fixed 
number of gafiz’s for one of them it shall be void.”” The same shall apply if 
they stipulate what is along the streams and rivulets. 
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When the sharecropping is valid the produce shall be (shared) between 
them according to the stipulation. If the land does not produce anything the 
labourer shall not be entitled to anything.” 


part of the produce. 

970 In this case the owner of the land will be deemed to have hired the services of the 
labourer in exchange for part of the produce. 

571 Here, it is not possible to deem it as a lease of the land as the oxen cannot be part 
of the land as the usufruct of both is different. It is also not possible to deem it as 
hiring the services of the labourer as he cannot be required to provide the seed. 

872 These rules are similar to those in mudaraba and sharika, in which the stipulation 
of a specified number of dirhams as profit for one partner invalidates the contract. 
This is because such a stipulation may result in there being no sharing of profit, in 
the case of mudaraba and sharika, or produce in the case of muzara‘a and musaqah 
(the next chapter.) 

873 This is because the valid agreement stated that he will receive only a part of the 
produce. 
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When the sharecropping is invalid the produce shall belong to the owner of 
the seed. If the seed was provided by the landowner the labourer shall be 
entitled to the market fee”" which shall not exceed the amount of produce 


stipulated for him. If the seed was provided by the labourer the landowner 
shall be entitled to the market rental for the land. 
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When a sharecropping agreement is contracted and the owner of the seed 
refuses to proceed with the labour he shall not be compelled to do so.”” If 
the party that does not provide the seed refuses to proceed the judge shall 
compel him to provide the labour." 
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When one of the two contracting parties dies the sharecropping shall 
become void.”” 


574 Since the contract is invalid, the terms of the agreement no longer apply and the 
labourer will be entitled to the market related fee for the services he rendered. 
However, this will not exceed the value of the produce stipulated for him as he had 
consented to that amount. 

875 This is because he can only proceed by incurring damage by destroying his seed 
and he cannot be compelled to do so just as the case of a person who sells a beam in 
the ceiling. 

776 Since no damage or loss is incurred by his proceeding, the judge will compel him 
to do so, unless he has a valid reason not to, in which case the contract may be 
cancelled similar to the case of ijara. 

577 The rule here is similar to that for ijara. 
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When the term of the sharecropping ends, whilst the crops are not yet ready 
(for harvesting), the farmer shall be liable for the market rental of his 
portion of the land until they are ready for harvesting. Both parties shall be 
liable”” for expenses for the crops in proportion to their interests (therein.) 
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Both parties shall be liable for the fee of harvesting, removal””, threshing?" 
and winnowing.*" If they stipulate in the sharecropping agreement that the 
labourer shall be liable for such fee it shall be invalid.*” 


978 This refers to after the sharecropping term has ended. Since the contract is 
terminated and the crops are jointly owned by the two parties, they shall be jointly 
liable for the expenses. 

9? This refers to removing the harvested crop from the fields to the threshing floor. 
89 Threshing refers to separating the seed heads from the stalks of the plant. 

551 Winnowing refers to separating the grain from the chaff (seed heads and straw.) 
582 This is because such a stipulation is not a requirement of the contract and is of 
benefit to one of the parties and therefore will invalidate the contract as discussed 
previously. 
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Chapter: Musaqah (Irrigation Sharecropping) 
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According to Imam Abü Hanifa irrigation sharecropping”” for a portion of 
the fruit shall be void. According to Imam Abi Yusuf and Imam Muhammad 
it shall be valid if they mention a known period and fix a portion of the fruit 
in common. 
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Irrigation sharecropping shall be valid in date-palms, trees, vines, 
vegetables and eggplants. If a person hands over a date-palm that contains 
fruit on the basis of irrigation sharecropping and the fruit increases by the 
labour it shall be valid. If it had already terminated it shall not be valid. 
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When the irrigation sharecropping is invalid the labourer shall be entitled 
to the market fee. 


585 Musaqah is essentially a sharecropping contract on lands planted with perennial 
crops (such as date-palms and vines) that require irrigation. The rules for musaqah 
are very similar to those for muzara a discussed in the previous chapter. 

584 Since the fruit are already ripe and ready the labourer”s action has no effect on 
them and therefore the contract does not come under the definition of musaqah. It 
therefore becomes a standard ijara contract which is not valid unless the fee is 
specified. 


248 KITAB AL-BUYU ‘ 
öyləyl Gendt LS yldeylb gudig Sobl SBLALI Yds 


Irrigation sharecropping shall become void by death and it may be cancelled 
for valid reasons just as ijara may be cancelled. 


585 The same applies to muzdra a. 
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